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I. Introduction
This Final Report (“Report”) of the Ohio Constitutional Modernization Commission
(“Commission”) is issued pursuant to the conclusion of the Commission. It is issued in two parts.
Part 1 contains a summary of the Commission’s organization and outputs, including topics
discussed and recommendations made to the General Assembly. Previously, three biennial reports
on the work of the Commission were issued in December 2012, December 2014, and December
2016. Part 2 contains the full recommendations, with accompanying reports, issued by the
Commission
The Commission was established in 2011 by enactment of Am. House Bill 188 by the 129th Ohio
General Assembly. The Commission was charged with:






Studying the Ohio Constitution;
Promoting an exchange of experiences and suggestions respecting desired changes in the
constitution;
Considering the problems pertaining to the amendment of the constitution;
Making recommendations from time to time to the General Assembly for the amendment of
the constitution.

The Commission used six subject matter committees for the purpose of reviewing constitutional
provisions: Education, Public Institutions, and Local Government Committee; Finance, Taxation,
and Economic Development Committee; Judicial Branch and Administration of Justice Committee;
Bill of Rights and Voting Committee; Constitutional Revision and Updating Committee; and
Legislative Branch and Executive Branch Committee. There is a separate report for each committee
providing a summary of its work and recommendations to the Commission.
The Commission also had three standing committees for the purpose of managing Commission
operations: Organization and Administration Committee; Coordinating Committee; and Public
Information and Liaisons with Public Offices Committee. With the exception of the Coordinating
Committee, the standing committees conducted work pertaining only to the operation of the
Commission and have not produced a final report. The Coordinating Committee has a final report
providing a summary of the work pertaining to its one constitutional recommendation.
Originally, the Commission was set to expire on July 1, 2021. Under Amended Substitute House
Bill 64 (131st GA), the expiration date was changed to January 1, 2018. In June 2017, House Bill
49 (132nd GA) changed the expiration date to July 1, 2017. The statutory language governing the
Commission is available in Part 1 of the Final Report.
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II. Recommendations of the Commission

In total, the Commission made twenty-eight recommendations to the General Assembly regarding
provisions of the Ohio Constitution. Table 1 summarizes the recommendations including when the
recommendations were made and the vote by which they passed.
Under Rule 10.3 of the Rules of Procedure and Conduct, a Commission recommendation to retain
an existing section of the Ohio Constitution, without change, required the affirmative vote of
seventeen Commission members. A Commission recommendation to revise an existing section or
adopt a new section required the affirmative vote of twenty-two Commission members.
These recommendations were presented in twenty-five separate reports and one addendum
containing the background and discussion regarding the affected constitutional provisions. The
complete reports for the recommendations are available in Appendix 1.
A few topics were the subject of recommendations by committees, but the recommendations were
not endorsed by the Commission for various reasons. Table 2 summarizes these committee-only
recommendations and any action taken by the Commission. Although not formal recommendations
of the Commission, these topics represent issues that received significant discussion and for which
recommendations were made by subject matter committees. In order that the General Assembly and
other readers may know the full range of topics recommended to the Commission, the reports for
these committee-only recommendations are presented separately in Appendix 2. Additional
information about each of these topics may be found in the final report of the appropriate
committee.

In the tables, committees are indicated with their initials as shown in the following list.
Committee Name Abbreviations
BRV
CC
CRU
EPILG
FTED
JBAJ
LEB

Bill of Rights and Voting Committee
Coordinating Committee
Constitutional Revision and Updating Committee
Education, Public Institutions, and Local Government Committee
Finance, Taxation, and Economic Development Committee
Judicial Branch and Administration of Justice Committee
Legislative Branch and Executive Branch Committee
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Table 1: Commission Recommendations
Constitutional
provision

Topic

Committee

Recommendation

Committee
approval

Commission
approval

Vote

Art. I, § 2

Right to Alter, Reform, or Abolish
Government, and Repeal Special
Privileges

BRV

Retain

Feb. 12, 2015

June 11, 2015

22-0

Art. I, § 3

Right to Assemble

BRV

Retain

Feb. 12, 2015

June 11, 2015

22-0

Art. I, § 4

Bearing Arms, Standing Armies,
and Military Power

BRV

Retain

Feb. 12, 2015

June 11, 2015

22-0

Art. I, § 8

Writ of Habeas Corpus

JBAJ

Retain

Mar. 9, 2017

Apr. 13, 2017

25-0

Art. I, § 13

Quartering Troops

BRV

Retain

June 11, 2015

Oct. 8, 2015

23-0

Art. I, § 17

No Hereditary Privileges

BRV

Retain

June 11, 2015

Oct. 8, 2015

23-0

Art. I, § 20

Powers Reserved to the People

BRV

Retain

Nov. 12, 2015

Jan. 14, 2016

22-0

LEB

Retain

Dec. 15, 2016

Apr. 13, 2017

25-0

LEB

Retain

Dec. 15, 2016

Apr. 13, 2017

25-0

LEB

Retain

Mar. 9, 2017

Apr. 13, 2017

25-0

Art. II,
§§ 6–9, 13, 14
Art. II,
§§ 10, 12

Member Qualifications and
Vacancies in the General
Assembly
Conducting Business of the
General Assembly
Rights and Privileges of Members
of the General Assembly

Art. IV, § 19

Courts of Conciliation

JBAJ

Repeal

Jan. 15, 2015

Apr. 9, 2015

23-1

Art. IV, § 22

Supreme Court Commission

JBAJ

Repeal

Jan. 15, 2015

Apr. 9, 2015

24-0

Art. V, § 2

Election by Ballot

BRV

Retain

May 11, 2017

May 11, 2017

21-0-1

Art. V, § 2a

Names of Candidates on Ballot

BRV

Retain

Mar. 9, 2017

Apr. 13, 2017

25-0

Art. V, § 4

Exclusion from Franchise for
Felony Conviction

BRV

Retain

Nov. 12, 2015

Jan. 14, 2016

20-2

Art. II,
§§ 3, 4, 5, 11
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Art. VI, § 1

Funds for Religious and
Educational Purposes

EPILG

Retain

Oct. 8, 2015

Dec. 10, 2015

23-0

Art. VI, § 2

School Funds

EPILG

Retain

Oct. 8, 2015

Dec. 10, 2015

22-1

Art. VI, § 5

Loans for Higher Education

EPILG

Retain

Nov. 10, 2016

Mar. 9, 2017

21-0-1

Art. VI, § 6

Tuition Credits Program

EPILG

Retain

Nov. 10, 2016

Mar. 9, 2017

21-0-1

Art. VII, § 1

Support for Persons with Certain
Disabilities

EPILG

Revise

May 11, 2017

June 8, 2017

24-0

Directors of Public Institutions

EPILG

Repeal

May 11, 2017

June 8, 2017

23-0

State Debt

FTED

Retain

May 12, 2016

Sept. 8, 2016

25-0

State Debt

FTED

Revise

May 12, 2016

Sept. 8, 2016

25-0

Authorization of Debt Obligations

FTED

Repeal

Apr. 14, 2016

Sept. 8, 2016

26-0

FTED

Retain

Nov. 10, 2016

Mar. 9, 2017

21-0-1

FTED

Adopt

Apr. 14, 2016

Sept. 8, 2016

26-0

FTED

Repeal

May 12, 2016

Sept. 8, 2016

26-0

FTED

Adopt

Apr. 14, 2016

Sept. 8, 2016

26-0

Art. VII,
§§ 2, 3
Art. VIII,
§§ 1, 2
Art. VIII, § 3
Art. VIII,
§§ 2b–2h, 2j,
2k
Art. VIII,
§§ 2l–2s
Art. VIII, § 2t
Art. VIII,
§§ 7–11
Art. VIII, § 18

Additional Authorization of Debt
Obligations
General Obligation Bonds for
Certain Facility Costs
The Sinking Fund and Sinking
Fund Commission
Protection for Certain Bond
Holders
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Table 2: Committee Recommendations Not Adopted by the Commission
Constitutional
provision

Topic

Committee

Recommendation

Committee
approval

CC

Revise

May 11, 2017

All

Gender Neutral Language

Art. I, § 10
Art. II, §§ 1–
1i, 15, 17

Grand Juries

JBAJ

Revise

May 11, 2017

Initiative and Referendum

CRU

Revise

May 11, 2017

Art. II, § 2

State Legislator Term Limits

LEB

Revise

Art. V, § 6

Mental Capacity to Vote

BRV

Revise

OCMC

Commission
action
No vote due to
lack of quorum

Vote
None

Not considered
Tabled
June 8, 2017

None

Apr. 9, 2015

Not considered

None

Mar. 11, 2016

Not adopted
May 12, 2016

18-8
(22 votes
required)

20-1
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Appendix 1

Ohio Constitutional Modernization
Commission

Commission Recommendations

Commission Recommendations
Constitutional provision

Art. I, § 3

Topic
Right to Alter, Reform, or Abolish Government, and Repeal
Special Privileges
Right to Assemble

Art. I, § 4

Bearing Arms, Standing Armies, and Military Power

Art. I, § 8

Writ of Habeas Corpus

Art. I, § 13

Quartering Troops

Art. I, § 17

No Hereditary Privileges

Art. I, § 20

Powers Reserved to the People

Art. II, §§ 3, 4, 5, 11

Member Qualifications and Vacancies in the General Assembly

Art. II, §§ 6–9, 13, 14

Conducting Business of the General Assembly

Art. II, §§ 10, 12

Rights and Privileges of Members of the General Assembly

Art. IV, § 19

Courts of Conciliation

Art. IV, § 22

Supreme Court Commission

Art. V, § 2

Election by Ballot

Art. V, § 2a

Names of Candidates on Ballot

Art. V, § 4

Exclusion from Franchise for Felony Conviction

Art. VI, § 1

Funds for Religious and Educational Purposes

Art. VI, § 2

School Funds

Art. VI, § 5

Loans for Higher Education

Art. VI, § 6

Tuition Credits Program

Art. VII, § 1

Support for Persons with Certain Disabilities

Art. VII, §§ 2, 3

Directors of Public Institutions

Art. VIII, §§ 1, 2

State Debt

Art. VIII, § 3

State Debt

Art. VIII, §§ 2b–2h, 2j, 2k

Authorization of Debt Obligations

Art. VIII, §§ 2l–2s

Additional Authorization of Debt Obligations

Art. VIII, § 2t

General Obligation Bonds for Certain Facility Costs

Art. VIII, §§ 7–11

The Sinking Fund and Sinking Fund Commission

Art. VIII, § 18

Protection for Certain Bond Holders

Art. I, § 2

OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
ADDENDUM TO
REPORT AND RECOMMENDATION
OHIO CONSTITUTION
ARTICLE VIII
SECTIONS 7, 8, 9, 10, AND 11
THE SINKING FUND AND THE SINKING FUND COMMISSION
____________________________________________________________________________
The Ohio Constitutional Modernization Commission previously adopted a report and
recommendation regarding Article VIII, Sections 7, 8, 9, 10, and 11 of the Ohio Constitution
concerning the Sinking Fund and the Sinking Fund Commission. In sum, that report and
recommendation called for repeal of those provisions in Ohio’s constitution addressing the
creation, composition, duties and responsibilities of the Sinking Fund Commission, for the
reason that the duties of the Sinking Fund Commission are being performed by other state
officers and agencies.
This memorandum is an addendum to that previous report and recommendation. The purpose of
this addendum is to report to the General Assembly the sense of the Commission that, in the
event the General Assembly elects to move forward with this proposed amendment, the General
Assembly should consider addressing, as well, who will have responsibility for debt reporting
functions. In particular, Section 9 of Article VIII provides that the Sinking Fund Commission
must prepare a biennial report, which is to include certain information about the Sinking Fund.
While the state no longer utilizes a Sinking Fund per se, the state does incur bonded
indebtedness for which repayment occurs over time, and which is subject to certain constitutional
limitations as set forth in various other provisions in Article VIII.
In order to provide Ohio’s citizens and the General Assembly ongoing access to information
regarding the state of Ohio’s indebtedness, the Commission urges that, if the General Assembly
moves forward with that report and recommendation, then the General Assembly also take steps
to assign to the treasurer of the state an obligation to provide biennial reporting regarding the
aggregate outstanding debt of the state. The Commission takes no position on whether the
General Assembly should assign that responsibility to the treasurer by statute, or instead by
proposing a constitutional amendment to Ohio’s voters. Likewise, the Commission takes no
position on the appropriate specific contents of such a report. The Commission believes,
however, that debt reporting is an important function, and that the General Assembly should take
steps to insure the ongoing availability of such information.

Presentation to the Commission
On June 8, 2017, Douglas R. Cole, chair of the Finance, Taxation, and Economic Development
Committee, presented this addendum to the report and recommendation for Article VIII, Sections
7, 8, 9, 10, and 11.
Action by the Commission
At the Commission meeting held June 8, 2017, Commission member Doug Cole moved to
recommend that the General Assembly accept the addendum to the report and recommendation
for Article VIII, Sections 7, 8, 9, 10, and 11, a motion that was seconded. Upon a voice vote, the
motion passed unanimously.
Conclusion
The Ohio Constitutional Modernization Commission hereby recommends an addendum to its
recommendation that Article VIII, Sections 7 through 11 be repealed as obsolete.
Date Adopted
The Commission voted to recommend that the General Assembly accept the addendum to its
report and recommendation on June 8, 2017.
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Appendix 2

Ohio Constitutional Modernization
Commission

Committee Recommendations
Not Endorsed by the Commission

Committee Recommendations Not Endorsed by the Commission
These committee-only recommendations are included for completeness of the record. They
represent issues that received significant discussion and for which recommendations were made by
subject matter committees, but they are not official recommendations of the Commission.
Constitutional provision

Topic

All

Gender Neutral Language

Art. I, § 10

Grand Juries

Art. II, §§ 1–1i, 15, 17

Initiative and Referendum

Art. II, § 2

State Legislator Term Limits

Art. V, § 6

Mental Capacity to Vote

OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
COORDINATING COMMITTEE
OHIO CONSTITUTION
GENDER-NEUTRAL LANGUAGE
____________________________________________________________________________
The Coordinating Committee of the Ohio Constitutional Modernization Commission issues this
report and recommendation regarding the incorporation of gender neutral language in the Ohio
Constitution. It is issued pursuant to Rule 8.2 of the Ohio Constitutional Modernization
Commission’s Rules of Procedure and Conduct.
Recommendation
The committee recommends that gender-specific language currently in the constitution be
replaced with gender-neutral language, if appropriate, as part of one comprehensive
amendment.
Background
The constitution currently contains numerous examples of gender-specific nouns and pronouns
used in situations where a gender-neutral word would be appropriate. This language is scattered
throughout multiple articles and sections of the constitution. There are a few examples of both
genders (e.g., “he or she”) being used in more recent constitutional amendments, but its usage is
inconsistent.
In 1975, the issue of gender-specific language in the constitution was raised to the Ohio
Constitutional Revision Commission (1970s Commission) by the National Organization for
Women.1 However, the Education and Bill of Rights Committee of the 1970s Commission did
not believe there was a “demonstrated need” to change gender-specific language:
Changes for the sake of modernizing language or spelling, omitting obsolete
provisions, rearranging, and similar matters are not recommended. A proposal to
change sex-specific words – for the most part, the use of the masculine gender –
to neutral words or to rewrite the sections involved so that references to a
particular gender could be eliminated was rejected.2

Also during the 1970s, the issue of gender-specific language was raised to the Task Force for the
Implementation of the Equal Rights Amendment (Task Force).3 The primary purpose of the
Task Force, established by Governor John Gilligan in 1974,4 was to review the Revised Code
and recommend both language and substantive adjustments to accomplish the purpose of making
the effect of state law equal for both men and women.5 While the Task Force did recommend
gender-specific language changes for the Revised Code,6 it did not discuss the Ohio Constitution
at all, likely due to the fact that the 1970s Commission was operating simultaneously.
Presentations and Resources Considered
Steinglass Memoranda
The committee received two memoranda from Senior Policy Advisor Steven H. Steinglass
identifying gender-specific words currently in the text of the Ohio Constitution.
The first memo, dated September 26, 2016, identified where gender-specific pronouns occur in
various provisions of the constitution. Additionally, the memo described two possible
approaches to changing gender-specific language to be gender-neutral. The first approach was
for the General Assembly to create a single, comprehensive amendment that proposes changes to
the specific wording, and to submit the amendment to the voters. The second approach was to
delegate the responsibility for making the specific language changes to a particular entity. The
memo provided the example of Vermont, which delegated this task to its Supreme Court.
The second memo, dated October 18, 2016, supplemented the September memo by adding
examples of gender-specific nouns and suggesting specific wording changes to make both the
pronouns and nouns gender-neutral.
Gawronski Presentation
On March 9, 2017, Christopher Gawronski, legal intern for the Commission, presented to the
committee on the topic of how other states have addressed a need to provide gender neutral
language in their state constitutions.
Mr. Gawronski indicated that, since 1974, numerous states have attempted to adjust the language
of their constitutions in order to make some or all of the constitutional provisions gender-neutral.
He said 13 such attempts made it to ballot, where ten passed and three were defeated.
Describing how the constitutional language was changed, Mr. Gawronski said states have
approached the task in three basic ways. He said some states use a legislative proposal, by which
the legislature proposes specific gender-neutral language amendments to the constitution to be
approved by voters. He said other states have made the changes through a constitutional
convention or commission process, in which the legislature or citizens created a body to
generally revise the constitution, including gender-neutral language, for approval by voters.
Finally, he said, gender neutralization has been accomplished by delegation, by which states
have proposed a constitutional amendment that delegates the task of revising the constitution to
be gender-neutral to an existing office or entity without additional voter approval.
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Further describing the process, Mr. Gawronski said that, in states following the legislative
proposal approach, the legislature proposed the specific gender-neutral language as a
constitutional amendment in accordance with the amendment procedures of their constitutions.
He noted in some states only the language in certain sections of the constitution, rather than the
whole constitution, was addressed in conjunction with other changes being made in those
sections. In all cases, he said the proposed changes required voter approval.
Mr. Gawronski described that the states using the convention or commission approach did not
accomplish the change through legislative proposal, but rather drafted new language to be gender
neutral, and the substitute provisions were adopted as a part of the task of rewriting the
constitution or proposing a series of substantive changes.
He said two states have approached the process of updating constitutional language by proposing
to delegate the responsibility to a particular state office or entity: the state supreme court
(Vermont) or the secretary of state (Nebraska). He noted that, in both cases, the delegation was
proposed as a constitutional amendment that needed to be approved by the voters. Once
approved, the specified office or entity would be responsible for making non-substantive
language changes purely for the purpose of replacing gendered language with gender-neutral
language and publishing a revised constitution without further approval from the voters.
Discussion and Consideration
In considering the general issue of how to make the constitution’s language gender-neutral, the
committee first decided to separate the question of changing current constitutional language from
ensuring that future constitutional amendments maintain gender-neutrality. The committee
assigned the question of ensuring that future amendments are gender-neutral to the Constitutional
Revision and Updating Committee as part of its discussion on the initiative process. After
additional consideration, the committee decided to retain for itself the question of how to address
changing the current constitutional language to be gender-neutral.
After receiving the memos and presentation, the committee felt that a single, comprehensive
amendment would be the best approach to making changes to the current constitutional language.
Committee members pointed out that the existing gender-specific language includes both nouns
and pronouns that require modification. The committee agreed to provide a list of examples of
existing gender-specific language as part of its report and recommendation (see Attachment A).
Some members were concerned with the mechanics of proposing a single amendment due to the
single-subject rule for amendments, and the requirement for notice and publication of all
proposed amendments. The committee was assured that a single amendment to change all
gender-specific language would be considered a single subject, even though it would mean a
modification to multiple sections of the constitution. However, the publication of all modified
sections might be required, which may result in significant costs.
Members also discussed the general approach to be taken to selecting replacement language,
wondering, for example, whether “he” would simply be replaced with “he or she.” It was
pointed out that the Legislative Service Commission (LSC) would be drafting the amendment for
OCMC
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consideration by the General Assembly, so the suggestion was made to allow LSC to propose the
specific language for the amendment using the same approach that it uses in drafting language
for the Revised Code.
Conclusion
The Coordinating Committee concludes that all instances of gender-specific language in the
constitution should be replaced with gender-neutral language as part of a single, comprehensive
amendment.
Date Issued
After formal consideration by the Coordinating Committee on April 13, 2017, and May 11, 2017,
the committee voted to issue this report and recommendation on May 11, 2017.

Endnotes
1

Ohio Constitutional Revision Commission (1970-1977), Proceedings / Research, Vol. 8, at 4374-4378,
http://www.lsc.ohio.gov/ocrc/v8%20pgs%203850-4328%20judiciary%204329-4394%20educationbill%20of%20rights.pdf (last visited Apr. 4, 2017).
2

Ohio Constitutional Revision Commission (1970-1977), Recommendations for Amendments to the Ohio
Constitution,
Part
11,
The
Bill
of
Rights,
10
(Apr.
15,
1976),
http://www.lsc.ohio.gov/ocrc/recommendations%20pt11%20bill%20of%20rights.pdf (last visited Mar. 30, 2017).
3

A Report by the Ohio Task Force for the Implementation of the Equal Rights Amendment (1975).

4

Id. at vi.

5

Id.

6

Id. at viii-xvii (summary of the Task Force’s recommendations).
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ATTACHMENT A

Examples of Gender-Specific Language in the Ohio Constitution
Art.

Sec.

I
I

1
7

I

10

I

11

I

16

II

1g

II

4

II

5

II

11

II
II

15
16

Genderspecific
term
men
men, his

Location of term within current constitutional provision

All men are, by nature, free and independent, * * *
 All men have a natural and indefeasible right * * *
 No person shall be compelled * * * against his consent * * *
 No religious test * * * on account of his religious belief * * *
his, him,  * * * attendance of witnesses in his behalf * * *
himself
 * * * but his failure to testify * * *
 * * * cause of the accusation against him * * *
 * * * be a witness against himself * * *
his
Every citizen may freely speak, write, and publish his sentiments on
all subjects, * * *
him, his
All courts shall be open, and every person, for an injury done him in
his land, * * *
his,
 * * * after his name the date of signing and his place of
himself,
residence.
he
 * * * or township of his residence.
 * * * the street and number, if any, of his residence * * *
 * * * written in ink, each signer for himself.
 To each part of such petition * * * that he witnessed * * *
he
 No member of the general assembly shall, during the term for
which he was elected, unless during such term he resigns
therefrom, * * *
 No member of the general assembly shall, during the term for
which he was elected, or for one year * * *, during the term for
which he was elected.
he
No person hereafter convicted of an embezzlement * * *, until he
shall have accounted for, and paid such money into the treasury.
he
 No person shall be elected * * *, unless he meets the
qualifications set forth in this Constitution * * *
 * * * for the term for which he was so elected.
his
(E) * * * forthwith to the governor for his approval.
he, his,  If the governor approves an act, he shall sign it, * * *
him
 If he does not approve it, he shall return it with his objections in
writing * * *
 * * * after being presented to him, it becomes law in like manner
as if he had signed it * * *
 * * * after such adjournment, it is filed by him, with his
objections * * *


II
II

20
33

II

35

his
material
men
workmen

II
III

37
1b

workmen
him

III

2

his

III
III

6
7

he
he

III

9

he

III

10

he

III

12

him

III
IV

20
5

his
him

IV

6

his, he

IV

13

he

* * * every bill not returned by him to the house of origin that
becomes law without his signature.
* * * salary of any officer during his existing term * * *
Laws may be passed to secure to mechanics, artisans, laborers, subcontractors and material men, their just dues * * *
For the purpose of providing compensation to workmen and their
dependents, * * *
* * * for workmen engaged on any public work * * *
The lieutenant governor shall perform such duties in the executive
department as are assigned to him by the governor and as are
prescribed by law.
The auditor of state shall hold his office for a term of two years from
the second Monday of January, 1961 to the second Monday of
January, 1963 and thereafter shall hold his office for a four year
term.
He may require information, in writing, * * *
He shall communicate at every session, by message, to the general
assembly, the condition of the state, and recommend such measures
as he shall deem expedient.
In case of disagreement between the two houses, in respect to the
time of adjournment, he shall have power to adjourn the general
assembly to such time as he may think proper, but not beyond the
regular meetings thereof.
He shall be commander-in-chief of the military and naval forces of
the state, except when they shall be called into the service of the
United States.
There shall be a seal of the state, which shall be kept by the
governor, and used by him officially; and shall be called “The Great
Seal of the State of Ohio.”
* * * with his message to the General Assembly.
(C) The chief justice of the supreme court or any judge of that court
designated by him shall pass upon the disqualification * * *
(A) (3) * * *, and each judge of a court of common pleas or division
thereof shall reside during his term of office in the county, district,
or subdivision in which his court is located * * *
(C) No person shall be elected or appointed to any judicial office if
on or before the day when he shall assume the office and enter upon
the discharge of its duties he shall have attained the age of seventy
years. Any voluntarily retired judge, or any judge who is retired
under this section, may be assigned with his consent, * * *
computed upon a per diem basis, in addition to any retirement
benefits to which he may be entitled.
In case the office of any judge shall become vacant, before the
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IV
V
V

23
1
2a

V

7

V

9

VII

3*

VIII

2b*

VIII

2d*

VIII

2j

VIII
XI
XIII

9
12
3

XIII

5

expiration of the regular term for which he was elected, * * *.
he
* * * until the end of the term for which he was elected.
he
* * * shall cease to be an elector unless he again registers to vote.
his
* * * in no other way than by indicating his vote for each candidate
separately from the indication of his vote for any other candidate.
his
Each candidate for such delegate shall state his first and second
choices for the presidency, but the name of no candidate for the
presidency shall be so used without his written authority.
he or she * * * a person who is elected to an office in a regularly scheduled
general election and resigns prior to the completion of the term for
which he or she was elected, shall be considered to have served the
full term in that office.
* * * until a successor to his appointee shall be confirmed and
qualified.
he, his
 * * * and he shall make the transfer of one million dollars each
month to the World War II compensation * * *
 * * * the tax lists of his county for the year in which such levy is
made and shall place same for collection on the tax duplicates of
his county * * *
 * * * if such deceased person's death was service-connected and
in line of duty, his survivors as hereinbefore designated, * * *
his
 * * * the tax lists of his county for the year in which such levy is
made and shall place the same for collection on the tax
duplicates of his county * * *
 * * * by the Veterans Administration of the United States
government, his survivors as herein designated, * * *
his
 * * * result of injuries or illness sustained in Vietnam service his
survivors as herein designated, * * *
 * * * and receiving a bonus of an equal amount upon his being
released or located.
his
* * * transmit the same with his regular message, * * *
he
Repealed eff. Jan. 1, 2021
him
or * * * but in no case shall any stockholder be individually liable
her
otherwise than for the unpaid stock owned by him or her * * *
men
* * * which compensation shall be ascertained by a jury of twelve
men, in a court of record, as shall be prescribed by law.

* These sections have been recommended for repeal by other committees
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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
JUDICIAL BRANCH AND ADMINISTRATION OF JUSTICE COMMITTEE
OHIO CONSTITUTION
ARTICLE I, SECTION 10
THE GRAND JURY
____________________________________________________________________________
The Judicial Branch and Administration of Justice Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article I, Section
10 of the Ohio Constitution concerning the requirement of a grand jury indictment for felony
crimes. It is issued pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s
Rules of Procedure and Conduct.
Recommendation
The committee recommends that Article I, Section 10 of the Ohio Constitution be amended to
remove the reference to the grand jury.
The committee further recommends that the reference to the grand jury in Section 10 be placed
in a new provision, Section 10b.
Finally, the committee recommends that the new Section 10b include provision for a grand jury
legal advisor and the creation of a right of the accused to a transcript of grand jury witness
testimony under certain circumstances.
The new Section 10b would be divided into three separate parts that would consist of subdivision
(A) expressing the original language regarding the grand jury from Section 10, subdivision
(B)creating and describing the role of the grand jury legal advisor, and subdivision (C) relating
to the requirement of a transcript.
The committee proposes that the new Section 10b would state as follows:
(A) Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases
involving offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise

infamous, crime, unless on presentment or indictment of a grand jury; and the
number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law.
(B) Whenever a grand jury is impaneled, there shall be an independent counsel
appointed as provided by law to advise the members of the grand jury regarding
matters brought before it. Independent counsel shall be selected from among
those persons admitted to the practice of law in this State.
(C) A record of all grand jury proceedings shall be made, and the accused shall
have a right to the record of the grand jury testimony of any witness who is called
to testify at the trial of the accused; but provision may be made by law regulating
the form of the record and the process of releasing any part of the record.
Background
Article I, Section 10 reads as follows:
Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise
infamous, crime, unless on presentment or indictment of a grand jury; and the
number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law. In any
trial, in any court, the party accused shall be allowed to appear and defend in
person and with counsel; to demand the nature and cause of the accusation against
him, and to have a copy thereof; to meet the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed; but provision may be made by law for the taking
of the deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial, always
securing to the accused means and the opportunity to be present in person and
with counsel at the taking of such deposition, and to examine the witness face to
face as fully and in the same manner as if in court. No person shall be compelled,
in any criminal case, to be a witness against himself; but his failure to testify may
be considered by the court and jury and may be made the subject of comment by
counsel. No person shall be twice put in jeopardy for the same offense.
The Bill of Rights as set forth in Article I is a declaration of rights and liberties similar to those
contained in the United States Constitution.
Many of the concepts memorialized in Section 10, including the requirement of a grand jury
indictment for felony crime, date from the 1802 constitution. In the 1802 constitution, Section
10 was part of the Bill of Rights that was contained in Article VIII. Section 10 read:

OCMC

Ohio Const. Art. I, §10
2

That no person arrested or confined in jail shall be treated with unnecessary rigor
or be put to answer any criminal charge but by presentment, indictment, or
impeachment.
Section 11 of the 1802 constitution provided additional rights of the accused, stating:
That in all criminal prosecutions, the accused hath a right to be heard by himself and counsel; to
demand the nature and cause of the accusations against him and to have a copy thereof; to meet
the witnesses face to face; to have compulsory process for obtaining witnesses in his favor; and
in prosecutions by indictment or presentment a speedy public trial by an impartial jury of the
County or District in which the offense shall have been committed; and shall not be compelled to
give evidence against himself, nor shall he be twice put in jeopardy for the same offense.
The 1851 Constitution moved the Bill of Rights to Article I, and combined aspects of prior
Sections 10 and 11 into one Section 10, which read:
Except in cases of impeachment, and cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, in cases of petit
larceny and other inferior offenses, no person shall be held to answer for a capital,
or otherwise infamous crime, unless on presentment or indictment of a grand jury.
In any trial, in any court, the party accused shall be allowed to appear and defend
in person and with counsel; to demand the nature and cause of the accusation
against him, and to have a copy thereof; be the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county or district in which the
offense is alleged to have been committed; nor shall any person be compelled, in
any criminal case, to be a witness against himself, or be twice put in jeopardy for
the same offense.
The 1912 Constitutional Convention resulted in several changes to the grand jury portion of the
1851 provision. First, the categorical reference to “cases of petit larceny and other inferior
offenses,” was clarified to mean “cases involving offenses for which the penalty provided is less
than imprisonment in the penitentiary.” The 1912 convention also added a reference to the
ability of the General Assembly to enact laws related to the total number of grand jurors, and the
number of grand jurors needed to issue an indictment.
Other parts of Section 10 were changed in 1912, including allowing the General Assembly to
enact laws related to taking and using witness depositions, and adding that the failure of the
accused to testify at trial may be the subject of comment by counsel. Section 10 also requires
that the accused be allowed to appear and defend in person, and sets out the right to counsel, the
right to demand details about the accusation, to have a copy of the charges, to face witnesses, to
have defense witnesses compelled to attend, to have a speedy trial by an impartial jury, the right
against self-incrimination (nevertheless allowing comment regarding the accused’s failure to
testify), and the protection against double jeopardy. The section further specifies provision may
be made by law for deposing witnesses. In short, the lengthy section encompasses many of the
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procedural safeguards enumerated in the United States Constitution, specifically in the Fifth and
Sixth Amendments.1
Originating in 12th century England under the reign of King Henry II, grand juries were a way
for citizens to note suspicious behavior and then, as jurors, report on suspected crime to the rest
of the jury.2 This system helped centralize policing power with the king, power that otherwise
would have been held by the church or barons. By the 17th century, grand juries were viewed as
a way of shielding the innocent against criminal charges.3 Resembling the system used today,
the government was required to get an indictment from a grand jury before prosecuting. Thus,
the grand jury evolved from being a “tool of the crown” to “defender of individual rights,” a
transformation helped by two famous refusals of a London grand jury to indict the Earl of
Shaftesbury on a dubious treason charge in 1667. The resulting rule of law, that freemen are
entitled to have their neighbors review the charges against them before the government can
indict, was brought to the colonies with British citizens who, when their relationship with
England soured, used the process to nullify despised English laws and deny indictment to
dissenters. The most famous example of this was newspaper editor John Peter Zenger, who was
arrested for libel in 1743 based on his criticisms of the New York royal governor. Three grand
juries refused to indict him, and, although royal forces would still put him on trial after an
information proceeding, a trial jury acquitted him.
After independence, the United States Constitution’s framers considered grand juries to be so
vital to due process that the institution was enshrined in the Fifth Amendment: “No person shall
be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger * * *.” As described by the United States
Supreme Court in U.S. v. Calandra, 414 U.S. 338, 342-343 (1974):
The institution of the grand jury is deeply rooted in Anglo-American
history. [Footnote omitted.] In England, the grand jury served for centuries both
as a body of accusers sworn to discover and present for trial persons suspected of
criminal wrongdoing and as a protector of citizens against arbitrary and
oppressive governmental action. In this country the Founders thought the grand
jury so essential to basic liberties that they provided in the Fifth Amendment that
federal prosecution for serious crimes can only be instituted by “a presentment or
indictment of a Grand Jury.” Cf. Costello v. United States, 350 U.S. 359, 361-362
(1956). The grand jury’s historic functions survive to this day. Its responsibilities
continue to include both the determination whether there is probable cause to
believe a crime has been committed and the protection of citizens against
unfounded criminal prosecutions. Branzburg v. Hayes, 408 U.S. 665, 686-687
(1972).
Many states, including New York, Ohio, Maine, and Alaska, institutionalized grand juries in
their own constitutions, using language almost identical to the Fifth Amendment.
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Amendments, Proposed Amendments, and Other Review
The Ohio Constitutional Revision Commission (1970s Commission) created a special
“Committee to Study the Grand Jury and Civil Trial Juries” to consider the purpose and function
of grand juries. As described in the 1970s Commission report, that committee determined “there
are some classes of cases in which the grand jury could serve a useful purpose,” including “cases
that have complex fact patterns or a large number of potential defendants, such as conspiracies or
instances of governmental corruption; cases which involve use of force by police or other cases
which tend to arouse community sentiment; and sex offenses and other types of cases in which
either the identity of the complaining witness or the identity of the person being investigated
should be kept secret in the interest of justice unless the facts reveal that prosecution is
warranted.”
The 1970s Commission recommended that the reference to the grand jury in Article I, Section 10
be moved to a new Section 10a, which would read:
Section 10a. Except in cases arising in the armed forces of the United States, or in
the militia when in actual service in time of war or public danger, felony
prosecutions shall be initiated only by information, unless the accused or the state
demands a grand jury hearing. A person accused of a felony has a right to a
hearing to determine probable cause. The General Assembly shall provide by law
the time and procedure for making a demand for a grand jury hearing. In the
absence of such demand, the hearing to determine probable cause shall be by a
court of record. At either such hearing before a court or at a grand jury hearing,
the state shall inform the court or the jury, as the case may be, of evidence of
which it is aware that reasonably tends to negate the guilt of an accused or of a
person under investigation. The inadvertent omission by the state to inform the
court or the jury of evidence which reasonably tends to negate guilt, in accordance
with the requirements of this section, does not impair the validity of the criminal
process or give rise to liability.
A person has the right to the presence and advice of counsel while testifying at a
grand jury hearing. The advice of counsel is limited to matters affecting the right
of a person not to be a witness against himself and the right of a person not to
testify in such respects as the General Assembly may provide by law.
In contrast to existing Section 10, which prevented a felony prosecution “unless on presentment
or indictment of a grand jury,” the recommended change required all felony prosecutions to
proceed by information unless either the accused or the state demanded a grand jury hearing.4
The recommendation thus rendered the information or complaint the primary method of
initiating felony prosecutions, allowed those accused of a felony the right to a probable cause
hearing, required the prosecutor to reveal to either the court or the grand jury any exculpatory
evidence, and permitted grand jury witnesses to have counsel present to advise on matters of
privilege.
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The 1970s Commission described the rationale behind the recommended change as being to
simplify the process, since the existing practice allowed both a preliminary hearing in the
municipal or county court to determine probable cause, and a grand jury hearing if the person is
bound over to the common pleas court – where again probable cause is determined. Thus, the
goal of the suggested change was to provide either for a preliminary hearing or a grand jury
hearing, but not both. The 1970s Commission also explained that the purpose of recommending
the provision of a right to counsel to grand jury witnesses was to recognize the need to safeguard
the rights of a witness who also may be the target of the criminal investigation. However, the
recommended right only extended to allowing counsel in the grand jury room during the
witness’s testimony and only for the purpose of advising on the witness’s privilege against selfincrimination.
The 1970s Commission’s recommendation for grand jury reform failed to result in a joint
recommendation by the General Assembly and was not presented to voters.
Litigation Involving the Provision
The Ohio Supreme Court, following the language of the indictment clause, has ruled the grand
jury to be a required entitlement of a person accused of a felony. State v. Sellards, 17 Ohio St.3d
169, 478 N.E.2d 781 (1985).
Presentations and Resources Considered
Williams Presentations
Senator Sandra Williams first appeared before the committee on July 9, 2015 to discuss her view
that the grand jury should be replaced by a preliminary hearing system. She expressed concern
over the lack of transparency in grand jury procedures and the perception that the authority of the
prosecutor is unchecked. Sen. Williams noted that, despite generally high indictment rates,
grand juries frequently fail to indict police officers, indicating the discretion given to the
prosecutor allows for favoritism toward law enforcement. She said if Ohio does not want to
eliminate grand juries, the state may consider having a special prosecutor who would handle
cases involving the police.
On February 11, 2016, Sen. Williams again presented to the committee, outlining legislation she
introduced related to the use of grand juries. Identifying recommendations she would like the
committee to support, Sen. Williams advocated requiring the attorney general to appoint a
special prosecutor to investigate and, where necessary, charge a suspect in cases involving a law
enforcement officer’s use of lethal force against an unarmed suspect.
Sen. Williams also advocated the court appointment of an independent grand jury counsel to
advise the grand jury on procedures and legal standards. Sen. Williams said an independent
counsel would have specific guidelines for interacting with jurors, asserting that the prosecutor
should not be the jury’s only source of legal guidance. She said this would be another way to
provide transparency, removing as it does the current ambiguity caused by allowing the
prosecutor to be both active participant and referee.
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Describing how this system would work in the grand jury room, Sen. Williams said the
prosecutor would be able to present the case and offer his opinion on possible charges that apply,
as determined by the evidence presented, but jurors’ questions would be answered by the
independent counsel, who could explain the proceedings based on law. Sen. Williams added that
the independent counsel would be selected by the presiding judge of the local common pleas
court, and the length of service of the counsel would be determined by law.
Sen. Williams also recommended that the General Assembly or Supreme Court expand the rules
and set standards allowing access to grand jury transcripts. She said an additional reform would
allow those directly impacted by a grand jury outcome to request the transcript. If there are
concerns about witness privacy, Sen. Williams said sensitive information could be redacted.
Sen. Williams additionally advocated a provision allowing the creation of an independent panel
or official for the purpose of reviewing grand jury proceedings when questions arise, a practice
she said is useful in cases in which there is a significant question whether the prosecutor is
overcharging or undercharging. She said this recommendation would retain the need for secrecy
while allowing review if there is a question whether the prosecutor is conducting the
investigation in good faith.
Sen. Williams acknowledged the secrecy component has been an integral part of the grand jury
process, but said modern realities demand that there be some way to review the proceedings in
cases in which there is significant public interest, where the public may feel justice is being
circumvented, or where motives are viewed as politically expedient. She said when it comes to
high profile cases, the secrecy of the process and, in many cases, the evidence presented, no
longer retains the need to be secret. She said the current grand jury system in Ohio operates
without any mechanism to review the process.
Gilchrist Presentation
Also on July 9, 2015, Professor Gregory M. Gilchrist of the University of Toledo College of Law
addressed the committee on the history of the grand jury. Prof. Gilchrist described that
historically the grand jury served as a shield to protect the individual citizen, noting that in
colonial times the grand jury thwarted royal prosecutors from bringing charges perceived as
unjust. Today, he said, the procedure is largely in the control of the prosecution. He observed
that, because grand juries serve for a period of months, jurors get to know the prosecutor on a
day-to-day basis, and the prosecutor can serve as their only source for legal knowledge and
information about the criminal justice system.
Gmoser and Murray Presentations
On December 10, 2015, two county prosecutors offered their perspectives on the use of the grand
jury. Both prosecutors advocated for retaining the grand jury system in its current form.
Michael Gmoser, Butler County Prosecutor, said 98 percent of felony prosecutions in the
criminal division of his office begin with a grand jury indictment, as opposed to a bill of
information. He said, unlike the popular saying, there is nothing to be gained by “indicting a
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ham sandwich,” adding that might be true as an exception to the rule, “but we should not change
the whole system because of it.”5 He said secrecy prevents the innocent person from being
maligned and abused based on improper charges. He said prosecutors use the grand jury for
investigatory purposes, so that, if the process becomes transparent, it will prevent opportunities
for disclosure of crime.
Morris Murray, prosecutor for Defiance County, emphasized the grand jury process is
“absolutely critical” to the fair and efficient administration of justice. Reading from the jury
instructions that are provided to grand jurors at the time they are sworn by the judge, Mr. Murray
described the grand jury as an “ancient and honored institution,” indicating that jurors take an
oath in which they promise to keep secret everything that occurs in the grand jury room, both
during their service and afterward.
On November 10, 2016, Mr. Murray again appeared before the committee, on behalf of the Ohio
Prosecuting Attorneys Association, to provide additional perspective on the question of whether
to change the grand jury process in Ohio as provided in Article I, Section 10.
Mr. Murray expressed continued support for the concept that the grand jury process “is a time
honored and important piece of the criminal justice system not only in Ohio, but throughout
the country.” He continued that grand juries take their oath seriously, and that jurors are
instructed that if the evidence does not meet the probable cause standard they should not return
an indictment.
Mr. Murray explained that prosecutors receive investigatory files from law enforcement
agencies and review those investigations to make a preliminary assessment of the legal
sufficiency to proceed. He emphasized that the statutory, ethical, and professional obligation
of a p rosecuting attorney is not simply to seek a conviction, but to seek justice. He said
prosecutors are sworn officers of the court expected to comply with the ethical considerations
and disciplinary rules established to ensure that lawyers conduct themselves professionally.
He commented that removing or diminishing the confidentiality of grand jury proceedings
jeopardizes the purpose of the grand jury, and would remove an important protection for persons
who are investigated but not ultimately indicted. He said confidentiality also protects witnesses
from retribution or intimidation whether cases go forward or not.
Mr. Murray said the Ohio Prosecuting Attorneys Association is opposed to the concept of a
grand jury legal advisor because that would add an unnecessary layer to the process. He said
prosecutors are expected to provide instructions of law to the grand jury, providing evidence that
proving the essential elements of the criminal violation. He said prosecutors must understand the
rules of evidence, and how information may be impacted by those rules, and they have nothing to
gain by submitting inadmissible evidence to a grand jury, or from withholding evidence that may
prove or disprove allegations. In addition, he said, grand juries are instructed that they have the
option to obtain further instructions or legal advice from the court, if they require it. He said
adding an advisor attorney adds expense and bureaucracy.
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Mr. Murray said if the concern is that prosecutors will pursue cases and seek indictments where
they should not, or that they would fail to prosecute cases that should be prosecuted, the use of
an advisor attorney will not address those concerns.
On January 12, 2017, Mr. Murray was present in the audience to answer questions by committee
members. Asked whether prosecutors should be required to provide transcripts of grand jury
witness testimony, Mr. Murray indicated the state has adopted “open file discovery,” in which
prosecutors have to turn over everything they have, including statements outside the grand jury.
He said his organization might be amenable to providing transcripts so long as the provision is
drafted so as to protect witnesses who need protection.
Young Presentation
On February 11, 2016, State Public Defender Tim Young presented to the committee. Mr.
Young said grand juries are “a vital and important step in the criminal justice process.”
However, he said, the unfettered, unchecked secrecy in the process sets it apart from the rest of
the justice system and society’s basic ideals relating to government. Mr. Young proposed
several reforms to the committee for improving the grand jury process, including that, after
indictment, the testimony of trial witnesses should be made available to the court and counsel;
that the secrecy requirement be eliminated in cases involving the conduct of a public official in
the performance of official duties; and that, in the case of a police shooting, a separate
independent authority be responsible for investigating and presenting the matter to the grand
jury.
Hoffmeister Presentation
On June 9, 2016, the committee heard a presentation by University of Dayton law professor
Thaddeus Hoffmeister, who has written extensively about the grand jury system and particularly
studied the Hawaii model of having a Grand Jury Legal Advisor (GJLA).
Professor Hoffmeister testified that the GJLA is a licensed attorney who neither advocates on
behalf of nor represents anyone appearing before the grand jury, but serves as counsel to the
grand jurors. The role of the GJLA is to provide grand jurors with unbiased answers to their
questions, legal or otherwise.
He noted that historically the grand jury was an independent body, and the prosecutor had a
limited role in the process. He said when communities were small and crimes were simple, the
grand jurors actually were more knowledgeable than the prosecutor regarding both the law and
the controversies giving rise to the investigations. Later, when the population grew and
prosecutors became more specialized, the courts allowed the prosecutor to play a larger role in
educating the grand jury.
Professor Hoffmeister advocated that introducing a GJLA to the process is one possible solution
to restoring grand jury independence. He said the GJLA could be appointed by a common pleas
judge who would also be responsible for settling any disputes between the GJLA and the
prosecutor, which rarely arise. The GJLA’s main job would be to support grand jurors in their
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determination of whether to issue an indictment. The GJLA would also be called upon to
research and respond to questions posed by the grand jurors. However, there is no duty for the
GJLA to present exculpatory evidence or to advise witnesses, which dramatically alters the
traditional functions of the grand jury. Finally, the proposed GJLA typically serves for one or
two year terms and is present during all grand jury proceedings.
Prof. Hoffmeister said the legal advisor is not permitted to ask questions, and is not with the
jurors when they deliberate. When the advisor disagrees with the prosecutor regarding a legal
interpretation, the dispute is presented to the common pleas judge who resolves the conflict, but
that, in practice this is rare because the prosecutor and the GJLA usually work it out on their
own.
Shimozono Presentation
In September 2016, Attorney Kenneth J. Shimozono, a grand jury legal advisor in Hawaii, was
available via telephonic conference call to answer the committee’s questions on the grand jury
process in his state. Mr. Shimozono described the relationship between prosecutors and grand
jury legal advisors as generally professional and cordial. He said most grand jury counsel are
former prosecutors who are now defense attorneys, or they are defense attorneys. Mr.
Shimozono said it is the prosecutor’s decision to present evidence as he sees fit, and the jury’s
questions are directed to the witnesses. Asked whether there is an attorney-client relationship
between the legal advisor and the grand jury, Mr. Shimozono said he would not disclose the
jury’s questions to the prosecutor so he would believe they have an attorney-client relationship.
He said his understanding is that the advisor is there to advise the grand jury, but the grand jury
is not the client in the traditional sense. Mr. Shimozono said the duty is owed to the jurors and
not to the defendant. He said the jurors would notify the legal advisor if they wanted to ask a
question but were not allowed, adding that, in that instance, everyone goes in front of the
administrative judge and puts it on the record in a hearing. But, he said, to his knowledge that
has never happened.
Asked what would happen if the legal advisor provided a wrong answer, left out an element of
the offense, or misinterpreted the law, resulting in the grand jury moving forward with an
indictment, Mr. Shimozono said the remedy would be for the defense counsel to look at the
transcript to see if there were improprieties, and, if so, file a motion to dismiss the indictment.
But, he said, the error has to be material and, if the defendant were found guilty, the issue would
be preserved for appeal.
Asked about the procedure for a defendant to get access to a transcript of the grand jury hearing,
Mr. Shimozono said the defendant has to request the transcript, but no one challenges the
request. He said supplying the transcript is “more of a given,” so that the defendant requests the
transcript from the court reporters’ office and they pull the video and make a transcript. Or, he
said, the defense can watch the video and see if there is an issue, and then ask for the hearing to
be transcribed so it can be submitted to the court.
Asked whether the legal advisor is immune for actions taken during grand jury proceedings, Mr.
Shimozono said he would believe so, but has not been told that specifically. He said legal
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advisors are paid by the state, but are independent contractors, so he is not sure if they have
complete immunity. He said even if the legal advisor is not immune, the state attorney general
would step in to defend in that situation, similar to what occurs in relation to the public defender.
Summarizing the effectiveness of the system, Mr. Shimozono said having the grand jury legal
advisor is helpful because it improves the process to have someone there who is more neutral.
He said it also may help the grand jurors feel more comfortable that they are getting an unbiased
view, so that they have more confidence in the process. He said they have found grand jurors
take their duties seriously and they get better at performing their role as the year progresses. He
said once the jury catches on to how things work they have fewer questions.
Asked whether he would advise another state to adopt a procedure like Hawaii’s, Mr. Shimozono
said he would recommend not adopting the system in its entirety. He said one thing that would
make a difference is to require the grand jury counsel to sit through the entire proceedings to get
a better grasp of what is going on. He said, under Hawaii’s current system, in which the legal
advisor is not always in the room, the jury may not realize something is improper and so would
not bring it to the legal advisor’s attention. He said, as a defense attorney, he would prefer that
cases be brought through a preliminary hearing process. He said he has not seen abuse with the
grand jury process, but, generally speaking, there was not a huge problem when he was a public
defender, although sometimes there was a little more hearsay evidence than he thought was
appropriate.
Discussion and Consideration
Committee members expressed a variety of views on whether and how to reform the grand jury
process. While committee members generally agreed that the grand jury process could allow
prosecutors to exert undue influence on the grand jury’s deliberations, and that the absence of
transparency contributes to public concern over the grand jury’s operation, some members were
reluctant to conclude that reform was necessary or that constitutional change is necessary for
reform.
Some committee members focused on the possibility of creating a separate procedure for cases
involving police use-of-force. Such a procedure would allow or require appointment of a special
prosecutor as a way of addressing concerns arising out of the perception that the working
relationship between prosecutors and local police creates a conflict of interest. Some committee
members expressed concern that creating a special procedure for such cases could have
unintended consequences, and so were not in favor of treating police use-of-force cases
differently.
Committee members generally agreed that, although there are problems in the grand jury system,
they were not in favor of eliminating the constitutional requirement of a grand jury indictment
for felony prosecutions.
The committee considered the concept of a grand jury legal advisor, with some members seeing
a benefit in the appointment of an independent attorney to assist the grand jury. Although
committee members found the idea to be interesting, they expressed concerns about how such a
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system would work as a practical matter, particularly in smaller counties. Committee members
also expressed that, although Hawaii provides for a grand jury legal advisor in its constitution, it
may not be necessary for Ohio to create a constitutional provision allowing for a grand jury legal
advisor; rather, such a system could be created by statute or court rule.
The committee also gave serious consideration to whether a constitutional provision is needed to
grant the accused a right to a transcript of grand jury witness testimony. Some committee
members expressed that denying the accused the opportunity to obtain the transcript of witness
testimony might violate the right to confrontation, as well as due process rights. Believing the
transcript issue touches on these fundamental rights, those committee members asserted
constitutional language may be necessary to guarantee access to a transcript. While agreeing that
access to a transcript is important, other committee members suggested the issue did not rise to
the level of requiring a constitutional provision, instead asserting that the accused’s interest in
obtaining a transcript could be protected by statute.
Conclusion
Committee members expressed concern over the role of prosecutors in the grand jury process,
recognizing that, under the current system, the prosecutor is the only attorney in the room, and
has sole control over what the grand jury is told about the law. Some committee members were
concerned that this arrangement creates the risk that grand jurors could be given inaccurate
information, or that their questions will not be objectively answered. Based on these concerns, a
majority of the committee favored the system used in Hawaii, by which a neutral grand jury legal
advisor is available to answer juror’s questions. Thus, the committee recommends an
amendment that would create the role of grand jury legal advisor. However, the committee
would leave it to the legislature to address the details of appointment and funding of the legal
advisor, as well as to specify issues such as the legal advisor’s presence during the grand jury
proceedings and immunity for official acts.
An additional concern of members was that, under current Criminal Rules 6 and 16, a criminal
defendant does not have a right to a transcript of grand jury proceedings. In particular, members
expressed support for the concept that criminal defendants should have access to transcripts of
grand jury witness testimony in order to impeach witnesses in situations in which inconsistent
testimony was provided during the grand jury proceedings. Although the committee felt that
access to the grand jury record was an important principle to articulate, the committee felt that
the details of how that access could be achieved was best addressed by statute or court rule, and
so recommends that access would be afforded “as provided by law.”
Date Issued
After formal consideration by the Judicial Branch and Administration of Justice Committee on
March 9, 2017, April 13, 2017, and May 11, 2017, the committee voted to issue this report and
recommendation on May 11, 2017.
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Endnotes
1

The Fifth Amendment to the U.S. Constitution provides: “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.”
The Sixth Amendment to the U.S. Constitution provides: “In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for his defence.”
2

For more on the history of grand juries, see, e.g., Ric Simmons, Re-examining the Grand Jury: Is There Room for
Democracy in the Criminal Justice System? 82 B.U.L. Rev. 1 (2002); Thaddeus Hoffmeister, The Grand Jury Legal
Advisor: Resurrecting the Grand Jury’s Shield, 98 J. Crim. L. & Criminology 1171 (2007-2008); Richard H.
Helmholz, The Early History of the Grand Jury and the Canon Law, 50 U. Chicago L.Rev. 613 (1983).
3

Beale, Sarah, et al., Grand Jury Law & Practice 1.2.

4

As Bryan Garner has explained, the federal court system distinguishes between an indictment, an information, and
a presentment:
Any offense punishable by death, or for imprisonment for more than one year or by hard labor,
must be prosecuted by indictment; any other offense may be prosecuted by either an indictment or
an information. Fed. R. Crim. P. 7(a). An information may be filed without leave of court by a
prosecutor, who need not obtain the approval of a grand jury. An indictment, by contrast, is
issuable only by a grand jury.
***
Presentments are not used in American federal procedure; formerly, a presentment was ‘the notice
taken, or statement made, by a grand jury of any offense or unlawful state of affairs from their
own knowledge or observation, without any bill of indictment laid before them.” [citation
omitted].
Bryan Garner, A Dictionary of Modern Legal Usage, 438 (2d ed. 1995).
A “presentment” is an informal accusation returned by a grand jury on its own initiative, as opposed to an
indictment, which results from a prosecutor’s presentation of charges to the grand jury. Both a presentment and an
indictment result from actions by a grand jury. Ballentine’s Law Dictionary (3rd ed. 1969), available at
LexisNexis.com (last visited Feb. 28, 2017).
Some states allow both a grand jury hearing and a preliminary hearing, but restrict the grand jury process to certain
types of crimes or investigations.
5

Mr. Gmoser’s “ham sandwich” remark is a reference to the famous comment by New York Chief Judge Sol
Wachtler that New York district attorneys have so much influence on grand juries that they could get jurors to indict
“a ham sandwich.” Marcia Kramer & Frank Lombardi, “New top state judge: Abolish grand juries & let us decide,”
New York Daily News, Jan. 31, 1985. Available at: http://www.nydailynews.com/news/politics/chief-judgewanted-abolish-grand-juries-article-1.2025208 (last visited June 28, 2016).
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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
CONSTITUTIONAL REVISION AND UPDATING COMMITTEE
OHIO CONSTITUTION
ARTICLE II, SECTIONS 1 to 1i, 15(G), and 17
THE OHIO STATUTORY AND CONSTITUTIONAL INITIATIVE
____________________________________________________________________________
The Constitutional Revision and Updating Committee of the Ohio Constitutional Modernization
Commission issues this report and recommendation regarding Article II, Sections 1 to 1i, 15(G)
and 17 of the Ohio Constitution concerning the statutory and constitutional initiative. It is issued
pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s Rules of Procedure
and Conduct.
Recommendation
The committee recommends that Article II, Sections 1 to 1i, 15(G), and 17, be amended to make
changes in both the statutory and the constitutional initiative and to modernize, streamline, and
make more transparent the provisions of Article II. The full text of the current provisions is in
Attachment A and the full text of the proposed amendment is in Attachment B. This proposal
does not make any substantive changes in the referendum or in the use of the initiative and
referendum by the people of municipalities.
Article II, Sections 1 to 1g, currently contains some of the most confusing and difficult to
understand language in the Ohio Constitution. In addition to the substantive changes designed to
encourage the use of the statutory initiative as contrasted to the constitutional initiative, this
report and recommendation proposes to make these provisions more readable by reorganizing
this portion of Article II, by removing difficult to understand language, and by using appropriate
subsections and divisions. It also proposes to create new Sections 1h and 1i, to add Section
15(G) to Section 15, and to move some provisions to the unused Section 17.
The report and recommendation:


Makes the statutory initiative more user-friendly by eliminating the supplementary
petition;

1












Creates a five-year safe harbor in which initiated statutes can only be amended or
repealed by the General Assembly with a two-thirds supermajority vote;
Decreases the number of signatures required to initiate a statute from six percent to five
percent but requiring the signatures to be submitted at the beginning of the process;
Creates constitutional authority for the initial 1,000-signature petition presently in the
Ohio Revised Code for the initiative and the referendum;
Creates constitutional authority for the determination by the attorney general that the
summary of the initiative and referendum is “fair and truthful”;
Requires initiatives for statutes and for constitutional amendments to use gender-neutral
language, where appropriate;
Increases the passing percentage for proposed initiated constitutional amendments from
50 percent to 55 percent;
Permits proposed initiated amendments to be on the general election ballot only in evennumbered years;
Provides that the one amendment requirement for General Assembly-initiated
constitutional amendments also applies to initiated constitutional amendments;
Provides greater clarity by specifying the dates when proposed statutory and
constitutional initiatives may be submitted to the voters; and
Permits the General Assembly to modernize the signature-gathering process by using
electronic means to gather signatures and to verify them either to supplement or replace
current requirements.

Summary of Affected Provisions of Current Constitution
This report and recommendation seeks to amend the following current provisions of Article II,
which are summarized below.
Article II (Current Provisions)
Section 1

In Whom Power Vested

Section 1a

Initiative and Referendum to
Amend Constitution

Section 1b

Initiative and Referendum to
Enact Laws
Referendum to Challenge
Laws Enacted by General
Assembly
Emergency Laws; Not
Subject to Referendum

Section 1c

Section 1d

Provides that the legislative power of the state is
vested in the General Assembly but reserves to
the people the power to propose laws and
amendments and to reject laws.
Permits the use of the initiative to amend the
constitution and describes the process to be
followed.
Permits the use of the initiative to adopt statutes
and describes the process to be followed.
Permits the use of the referendum to challenge
laws passed by the General Assembly and
describes the process to be followed.
Bars the use of the referendum to challenge
laws providing for tax levies and emergency
laws.
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Section 1e

Powers; Limitations of Use

Section 1f

Power of Municipalities

Section 1g

Petition Requirements and
Preparation; Submission;
Ballot Language; By Ohio
Ballot Board

Section 15

How Bills Shall Be Passed

Section 17

[open section]

Bars the use of the statutory initiative to adopt
laws classifying property or authorizing a single
tax on land; limits the use of the constitutional
initiative to create monopolies, to determine tax
rates, and to confer special benefits.
Guarantees the right of the initiative and
referendum to the people of each municipality.
Describes the process of collecting signatures;
gives the supreme court original and exclusive
jurisdiction over challenges to petitions;
establishes timeline for judicial review of
petitions and signatures; describes the duties of
the Ohio Ballot Board; describes the provisions
as self-executing, but giving the GA authority to
adopt laws that facilitate their operation.
Describes the constitutional requirements for
passing bills.

Background1
Article II concerns the powers and duties of the legislative branch. Article II, Section 1 of the
1851 Constitution expressed the simple but fundamental concept that legislative power is vested
in a legislative body. It read in its entirety: “[t]he legislative power of this state shall be vested
in a General Assembly, which shall consist of a Senate and House of Representatives.”2
The Ohio Constitutional Convention of 1912 proposed, and voters approved, the adoption of the
indirect statutory initiative, the direct constitutional initiative and the referendum as part of a
comprehensive direct democracy proposal.3 The placement of the statutory and constitutional
initiatives in Article II reflected the delegates’ view that the full legislative (and constitutionamending) power rested with the people, clarifying that the full power was not delegated to the
General Assembly. Sections 1 to 1g of Article II now contains the detailed constitutional
provisions concerning the initiative and the referendum. Despite amendments in the last century,
the statutory and constitutional initiatives look very much today as they did when first adopted.
Indirect Statutory Initiative
The constitution is silent on the steps to be taken before a petition for a proposed initiated statute
is filed with the secretary of state, but the Ohio Revised Code requires that a petition signed by
1,000 qualified electors first be submitted to the attorney general along with the text of the
proposed statute and a summary of it. See R.C. 3519.01(A). The attorney general then has ten
days to determine whether “the summary is a fair and truthful statement of the proposed law * *
* .” Id.
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If the attorney general certifies the summary as being a fair and truthful statement of the
proposed law, the ballot board determines whether the petition contains only one proposed law.4
Petitioners may not begin to collect signatures until after the certification by the attorney general
and the determination by the ballot board.
The statutory initiative requires the filing of a petition signed by three percent of the total votes
cast for the office of governor in the last gubernatorial election. In the event the secretary of
state determines petitioners have not provided a sufficient number of signatures, petitioners have
a ten-day period to obtain additional signatures on a supplemental form. See R.C. 3519.16(F).
The constitution contains geographic distribution requirements for the signatures. Petitions must
include signatures with one-half of the required percentage from 44 of Ohio’s 88 counties. 5
Thus, in 44 counties there must be signatures from at least 1.5 percent of the total votes cast for
the office of governor in the last gubernatorial election. 6 To simplify this, the secretary of
state’s website lists the requisite percentages by county.7
Because Ohio has an indirect statutory initiative, the petition with the requisite signatures must
be filed with the secretary of state at least ten days prior to the convening of a regular session of
the General Assembly, which is the first Monday in January in odd-numbered years. 8 The
secretary of state then sends the proposal for a new law to the General Assembly.
If the General Assembly fails to adopt the proposed law, amends it, or takes no action within
four months from the date of its receipt of the petition, the petitioners may seek signatures on a
supplementary petition demanding that the proposal be presented to the voters at the next regular
or general election. As with the initial petition, the supplementary petition must contain
signatures of three percent of the voters at the most recent gubernatorial election, subject to the
same geographic distribution requirement. The petition must be filed with the secretary of state
within 90 days after the General Assembly fails to adopt the proposed law, and not later than 125
days before the scheduled general election.9 Given these deadlines, proponents of a proposed
law will have approximately 60 days to gather signatures for their supplementary petition, if they
wish to present a proposed statute to the voters in the same year that they presented it to the
General Assembly.10
If the secretary of state determines that a petition contains an insufficient number of signatures,
the petitioner has ten additional days to cure and submit additional signatures. 11 Under R.C.
3519.16(F), a petitioner must stop collecting additional signatures upon filing the petition until
the secretary of state provides notice that petitioner may renew the collection of signatures.
If the voters approve a proposed initiated statute by a majority of votes on the issue, the law
becomes effective 30 days after the election.12 Any initiated statute approved by voters must
conform to the requirements of the Ohio Constitution. 13 The governor may not veto a law
adopted by initiative, but such laws are subject to the referendum and may be amended by the
General Assembly.14
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The statutory initiative may not be used to adopt legislation that would impose a single tax on
land or establish a non-uniform classification system of property for purposes of taxation. This
limitation, which is contained in Article II, Section 1e(A), provides:
The powers defined herein as the “initiative” and “referendum” shall not be used
to pass a law authorizing any classification of property for the purpose of levying
different rates of taxation thereon or of authorizing the levy of any single tax on
land or land values or land sites at a higher rate or by a different rule than is or
may be applied to improvements thereon or to personal property.15
Since the adoption of the constitutional amendment in 1912 permitting statutes to be initiated,
proponents of legislation have used the statutory initiative to bring twelve proposed laws to the
ballot, but the voters approved the proposed laws in only three instances. 16 It is not clear,
however, how often the General Assembly adopted a law that had first been proposed by
statutory initiative because no records are available tracking this and (by definition) no proposal
went to the ballot.17 Nor is it clear how much of a factor the threat of a statutory initiative played
in the legislative process.
Constitutional Initiative
Under the Ohio direct constitutional initiative, a petition signed by ten percent of the electors
(with a 44-county geographic distribution requirement) may be submitted directly to the voters.
Amendments that are approved by more than 50 percent of the voters voting on the proposed
amendment are approved.
As with the statutory initiative, the direct constitutional initiative begins with the submission of a
petition signed by 1,000 voters to the attorney general along with the text of the proposed statute
and a summary of it for a “fair and truthful” determination. The ballot board then determines
whether the petition contains only one proposed law.
Proposed amendments may only be on the fall general election ballot, and to make this deadline
a petition with the requisite number of approved signatures must be filed at least 125 days prior
to the general election (which means a filing deadline between June 30 and July 6, depending on
the date of the general election).18
If the voters approve a proposed constitutional amendment, by a vote of a majority of those
voting on the issue, the amendment becomes effective 30 days after the election. 19 If the voters
approve conflicting amendments at the same election, the one with the highest number of
affirmative votes becomes part of the constitution.20
The constitutional initiative may not be used to adopt amendments that create monopolies, that
determine tax rates, or that confer special benefits unless the voters also respond affirmatively to
a separate question of whether they approve that use of the initiative. 21
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Since 1913, Ohio voters have voted on 69 amendments proposed by the initiative, and the voters
approved 18 or 26.1 percent of them. During this same period, the General Assembly proposed
154 amendments, and the voters approved 106 or 68.8 percent of them.
The Origins of the Initiative in Ohio - The 1912 Constitutional Convention
Prior to 1912, efforts had been made in Ohio to get the General Assembly to adopt the initiative
and referendum, but the efforts failed. Progressives, especially Herbert S. Bigelow, a minister
from Cincinnati and the future president of the 1912 Constitutional Convention, looked to a
constitutional convention, which in 1911 was subject to a mandatory 20-year vote. 22 The
proposed constitutional call, which was put on the ballot on November 8, 1910, one year earlier
than required, was supported by the Democratic and Republican Parties and by a surprisingly
wide array of other interests, including the Direct Legislation League, Progressives, Labor,
Municipal home rule supporters, the Ohio State Board of Commerce, the liquor interests, and the
Ohio Woman Suffrage Association.23 The voters approved the holding of a convention by an
overwhelming vote of 693,263 to 67,718.24
The 1912 Ohio Constitutional Convention held in Columbus during the height of the Progressive
Movement was a much-watched national event, and it included appearances by President
William Howard Taft, former President Theodore Roosevelt, three-time presidential candidate
William Jennings Bryan, California Governor Hiram Johnson, Ohio Governor Judson Harmon,
and Cleveland Mayor Newton D. Baker.25 Ultimately, in a successful effort to avoid the plight
of the proposed 1874 Ohio Constitution (which had been defeated in an all-or-nothing up-anddown vote), the 1912 delegates proposed 42 amendments to the voters, who approved 34 of
them.
In the non-partisan election that selected the 119 delegates to the convention, the most hotly
contested issues involved the initiative and referendum, 26 and this was also the most hotly
contested issue at the convention. The delegates, who convened on January 9, 1912 and
adjourned on August 26, 1912, its 83rd legislative day, spent more time on the initiative and
referendum than on any other topic, and there were 12 roll call votes on these issues during the
debates.27
A majority of the delegates elected to the convention had pledged support for direct democracy
before the start of the convention,28 but during the debates there were sharp disagreements about the
shape of direct democracy among its supporters. Ultimately, the delegates approved a
compromise that rejected the use of a fixed number of required signatures on at at-large basis in
favor of a fixed statewide percentage with a geographic distribution requirement – ten percent for
constitutional initiatives and an initial three percent for the statutory initiative. They also
proposed the use of an indirect statutory initiative (with the requirement of an additional three
percent of signatures collected on a supplementary petition), but they rejected an effort by
opponents of the statutory initiative to include a “poison pill” that would have removed the
property tax exclusion and single-tax bar from the statutory initiative, thus preventing the
statutory initiative from being used to enact the economic policies of the 19th century economist
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Henry George. 29 Finally, the delegates rejected a proposal that would have permitted the
initiative to be used to call constitutional conventions.30
Ultimately, the voters approved the amendment to adopt the statutory initiative, the constitutional
initiative, and the referendum by a vote of 312,592 to 231,312. 31
The Constitutional Initiative in Ohio32
The history of constitutional revision in Ohio has involved an expansion of the tools that are
available for amending the constitution. As a result of the 1912 Constitutional Convention,
constitutional amendments may now be proposed by a state constitutional convention, by a 60
percent vote of both branches of the General Assembly, and by a constitutional initiative. The
most popular of the methods of proposing amendments has been proposals by the General
Assembly. Regardless of the method used to propose amendments, no amendment is made to
the Ohio Constitution unless approved by more than 50 percent of the voters voting on the
proposed amendment.
The proponents of direct democracy had high hopes, and the constitutional initiative was used
several times in the decade following the convention, most often in ten initiatives directly or
indirectly involving liquor. But the results were disappointing, with voters approving only four
of 17 proposed constitutional initiatives in ten-year period from 1912 to 1922.33
Beginning in the mid-1920s, the constitutional initiative fell into disuse, but it appears that the
constitutional initiative has been making a comeback since the 1970s, although the number of
approved constitutional initiatives is still relatively low. And in the last 25 years, the
constitutional initiative has been used to adopt eight amendments to the Ohio Constitution on
term limits (three amendments), a soft drink excise tax, same-sex marriage, the minimum wage,
casino gambling, and healthcare.
Constitutional Initiatives on the Ohio Ballot by Decade – 1913 to 2016

1913 – 1919
1920s
1930s
1940s
1950s
1960s
1970s
1980S
1990S
2000S
2010-2016
Total

Pass

Fail

Total

4
0
3
2
0
0
1
0
4
3
1
18

10
5
5
0
1
1
10
7
2
8
2
51

14
5
8
2
1
1
11
7
6
11
3
69
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Constitutional Initiatives in Ohio – Results, Margins of Victory, and Voter Turnout
The Ohio Constitution has been amended 124 times since 1913; 106 of these amendments have
been proposed by the General Assembly and 18 have been proposed by initiative. The
breakdown that follows shows that the voters have approved 68.8 percent of the amendments
proposed by the General Assembly but only 26.1 percent of the amendments proposed by the
initiative.
Proposed Amendments – 1913 to 2015

Approved
Rejected
Total
Percent Approved

Initiative Petition

General Assembly

Total

18
51
69
26.1

106
48
154
68.8

124
99
223
55.6

Amendments proposed by the General Assembly, by initiative, and by constitutional conventions
must receive more than 50 percent of the vote on the issue to be approved. 34 Of the 18
amendments proposed by initiative, the approval vote was less than 55 percent on only five
occasions. The only initiated amendment approved during the last 75 years with less than a 55
percent approval by the voters was the approval of casino gambling in 2009 by a 53 percent
vote.35
Voter turnout on proposed initiated amendments (as compared to the turnout on other ballot
items) has been high, and in the last 40 years, seven of the ten approved amendments proposed
by initiative received at least 90 percent of the vote received on the higher turnout items on the
ballot, with the only exceptions being the three amendments in 1992 on term limits, each of
which had a turnout of 87 percent of the vote received on the higher turnout items on the ballot.36
The Ohio Statutory Initiative in a National Context37
Supplementary Petitions
There are 24 states with some form of initiative; 21 have the statutory initiative and 18 have the
constitutional initiative. 38 Of the 18 states with a constitutional initiative, 15 also have the
statutory initiative (with Florida, Illinois, and Mississippi having only the constitutional
initiative). Of the 21 states with the statutory initiative, 15 also have the constitutional initiative;
six states (Alaska, Idaho, Maine, Utah, Washington, and Wyoming) have only the statutory
initiative.
Of the 21 states with the statutory initiative, six states, including Ohio, have the indirect statutory
initiative. Two of these states – Utah and Washington – have both the direct and indirect
statutory initiative but not the constitutional initiative.39 Ohio is one of four states (along with
Massachusetts, Michigan, and Nevada) that have both an indirect statutory initiative and a
constitutional initiative.
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Four of the remaining states – Ohio, Michigan, Massachusetts, and Nevada – have only an
indirect statutory initiative in which the issue’s proponents must first submit their proposed
statute to the state legislature. In these states, the proponents can take the matter to the ballot
if the legislature fails to adopt the proposed statute. In Michigan and Nevada, the issue goes
directly to the ballot i f the legislature fails to act without the collection of additional
signatures.40 In Massachusetts, there is a modest additional signature requirement of .5 percent
of the votes in the last gubernatorial election (in addition to the three percent required initially).
In Ohio, the proponents of the original statute must file a supplementary petition with signatures
of three percent of the vote in the last gubernatorial election.
The final two remaining states – Utah and Washington – have both a direct and indirect statutory
initiative. In Utah, the initial signature requirement for direct statutory initiatives is ten percent
of the votes for the office of president in the most recent presidential election. For the indirect
statutory initiative, the proponents need only obtain signatures of five percent of the votes in the
last presidential election, but they must get an additional five percent on a supplementary
petition if the legislature does not adopt the proposed statute. In Washington, there is both a
direct and indirect statutory initiative, and they both require the same number of signatures. In
Washington, the proponents may put a proposed statute on the ballot without first presenting it
to the legislature. Alternatively, the proponents may first present the proposed statute to the
legislature and, if the legislature fails to adopt the proposed statute, the matter is automatically
put on the ballot without the need to obtain additional signatures. The below chart summarizes
the policies of states with the statutory initiative.
As this review demonstrates, Ohio is the only state that requires the collection of a substantial
number of additional signatures on a supplementary petition as the exclusive way of placing a
statutory initiative on the ballot.
Signature Requirements for the Statutory Initiative41
State

Signatures Required

Direct/Indirect and Signature

Alaska
Arizona
Arkansas
California
Colorado
Idaho
Maine
Massachusetts

10 percent of votes in last general election
10 percent of votes for governor
8 percent of votes for governor
5 percent of votes for governor
5 percent of votes for secretary of state
6 percent of registered voters
10 percent of votes for governor
3 percent of votes for governor

Michigan

8 percent of vote for governor

Missouri

5 percent of vote for governor

Direct initiative only
Direct initiative only
Direct initiative only
Direct initiative only
Direct initiative only
Direct initiative only
Direct initiative only
Indirect; additional .5 percent
additional signatures to get to
the ballot
Indirect; no additional
signatures
Direct initiative only
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Montana
Nebraska
Nevada
North Dakota
Ohio

5 percent of vote for governor
10 percent of vote in last general election
5 percent of vote for governor
2 percent of general population
3 percent of votes for governor

Oklahoma
Oregon
Utah

8 percent of votes for governor
8 percent of votes for governor
10 percent of votes for governor (direct); 5
percent (indirect)
8 percent of voters for governor (direct and
indirect)
15 percent of votes in last general election

Washington
Wyoming

Direct initiative only
Direct initiative only
Indirect; no additional
Direct initiative only
Indirect; additional 3 percent
to get to the ballot
Direct initiative only
Direct initiative only
Additional 5 percent of votes
for governor if using indirect
Automatically to the ballot if
using indirect
Direct initiative only

Safe Harbor
To strengthen the statutory initiative, ten of the 21 states with the statutory initiative have a safe
harbor provision that limits the ability of state legislatures to amend or repeal the initiated
statutes approved by the voters.
Limitations on the Power of the Legislature to Amend or Repeal Initiated Statutes
State

Actions that may be Taken by the Legislature

Alaska
Arizona

No repeal within two years; amendment by majority vote any time
3/4 vote to amend; amending legislation must “further the purpose” of the
measure; legislature may not repeal an initiative
2/3 vote of the members of each house to amend or repeal
No amendment or repeal of an initiative statute by the legislature unless the
initiative specifically permits it
3/4 vote to amend or repeal
2/3 vote required to amend or repeal
No amendment or repeal within three years of enactment
2/3 vote required to amend or repeal within seven years of effective date
2/3 vote required to amend or repeal within two years of enactment
No repeal within two years of effective date; amendment by majority vote
anytime

Arkansas
California
Michigan
Nebraska
Nevada
North Dakota
Washington
Wyoming

The Ohio Constitutional Initiative in a National Context42
Overwhelmingly, states require only a simple majority vote for the approval of constitutional
amendments, and only two states – Florida and New Hampshire – have true across-the-board
supermajority requirements. Florida does not have a statutory initiative but requires a 60 percent
vote for legislatively-proposed amendments, for amendments proposed by initiative, and for
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amendments put directly on the ballot by constitutional revision commissions under Florida’s
unique policy. Florida also requires a two-thirds vote on new taxes. New Hampshire, which also
does not have a statutory initiative, requires a two-thirds vote for the approval of proposed
amendments.43 One state, Colorado, now requires a 55 percent vote but only on amendments
proposed by initiative.
Aside from Florida and New Hampshire, three states with the constitutional initiative – Illinois,
Nebraska, and Oregon – make limited use of supermajority requirements by requiring a
percentage of votes at the election. Three states without the constitutional initiative – Minnesota,
Tennessee, and Wyoming – require a majority of those voting at the election.
With one exception, the 18 states that have the constitutional initiative have the same percentage
requirement for voter approval for both initiated and legislatively-proposed amendments. The
only exception is Colorado, which on November 8, 2016, increased the percentage requirement
on initiated amendments only from 50 percent to 55 percent.
One state, Nevada, requires approval by the voters at two consecutive general elections in evennumbered years.44
The Preference for the Constitutional Initiative in Ohio
Ohio is one of only 14 states that have both the statutory initiative and a direct constitutional
initiative, but Ohioans strongly prefer to use the constitutional initiative. Since 1912, there have
been 81 initiatives presented to Ohio voters, of which 69 were constitutional initiatives and 12
were statutory initiatives. Thus, approximately 85 percent of all Ohio ballot initiatives are
constitutional initiatives. Among the other states that have both the statutory and the direct
constitutional initiative, some states have only 25 percent of petitioners using the constitutional
initiative, and overall approximately 52 percent of initiated proposals in these states were
constitutional initiatives.45
Although there is no authoritative explanation why Ohio is an outlier among the states that have
both the statutory and constitutional initiative, the academic literature suggests that the cause is
the existence of a demanding supplementary petition requirement (with a short time available to
obtain additional signatures) and the absence of protection against legislative interference with
initiated statutes. 46
Amendments, Proposed Amendments, and Other Review
Summary of Post-1912 Changes in the Initiative
Since 1912, there have been ten proposed amendments to revise the provisions in Article II on
the initiative and the referendum, and the voters approved six of them. Two of the amendments
approved in 1918 and 1953 involved only the referendum; one approved in 2015 involved only
the constitutional initiative. The other three amendments approved in 1971, 1978 and 2008,
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addressed the procedures for gathering signatures and placing proposals on the ballot and
affected both the statutory and constitutional initiative.
Review of Approved Amendments
In 1918, voters approved an initiated amendment to Article II, Section 1 that would allow the
ratification of federal constitutional amendments to be subjected to the referendum. This
provision was then used to reject the state’s ratification of the Eighteenth Amendment
(establishing prohibition), but the United States Supreme Court in Hawke v. Smith, 253 U.S. 221
(1920), rejected this use of the referendum.
In 1953, voters approved a General Assembly-proposed amendment to repeal the referendum
language in Section 1 that had been found unconstitutional in Hawke.
In 1971, the voters approved a General Assembly-proposed amendment to Section 1g to
eliminate the requirement that all proposed amendments be mailed to electors, instead requiring
notice by publication for five weeks in newspapers of general circulation. The amendment also
eliminated the requirement that signers of initiative, supplementary, or referendum petitions
place on such petitions the ward and precinct in which their voting residence is located. 47
In 1978, voters approved a General Assembly-proposed amendment to Section 1g to expand the
role of the ballot board (which had been created in 1974)48 to amendments proposed by initiative.
The amendment also reduced the number of times proposed initiatives must be advertised
preceding the election, and aligned the requirements for circulating and signing initiative
petitions with those for candidate petitions. 49 This proposal was based, in part, on
recommendations from the Ohio Constitutional Revision Commission.50
In 2008 the voters approved a General Assembly-proposed amendment to revise sections 1a, 1b,
1c, and 1g to make changes in filing deadlines. The amendment required that a proposed
initiated law or amendment be considered at the next general election if petitions are filed 125
days before the election (as contrasted to the prior 90-day deadline). It also established deadlines
for boards of elections to determine the validity of petitions. Finally, with regard to legal
challenges, the amendment gave the Ohio Supreme Court original and exclusive jurisdiction over
challenges to petitions and signatures, and established expedited deadlines for court decisions.51
In 2015, the voters approved a General Assembly-proposed amendment that placed obstacles in
the way of proposed initiated amendments that would create monopolies, determine tax rates, or
confer special benefits not generally available to others.52
Review of Rejected Constitutional Amendments
There have been four unsuccessful efforts to alter the initiative. Three involved attempts to use
the constitutional initiative to alter the initiative itself and one involved an attempt by the
General Assembly.
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In 1915, the voters rejected a proposed initiated “Stability Amendment” supported by the liquor
interests that would have created a six-year bar on proposing constitutional amendments that had
been defeated twice.53
In 1923, the voters rejected an amendment proposed by the General Assembly that would have
altered the requirement that proposed laws and amendments together with the arguments and
explanations be mailed to each elector. The rejected amendment would have permitted the
publication of this information.54
In 1939, Herbert S. Bigelow surfaced again and was the moving force behind a proposed
amendment to substitute a fixed number of 50,000 signatures gathered at large to place a
proposed statute on the ballot (without any requirement of a supplementary petition) and 100,000
signatures gathered at large to place a constitutional amendment on the ballot, thus eliminating
the percentage requirement for signatures as well as the geographic distribution requirement.55
The voters rejected this proposal by more than a 3:1 margin.56
And in 1976, the voters rejected an initiated amendment proposed by Ohioans for Utility Reform
sought to “simplify” the initiative process by substituting a fixed number of 150,000 signatures
to place a proposed law on the ballot (without any requirement of a supplementary petition) and
250,000 signatures to place a proposed constitutional amendment on the ballot. The proposal
would have also eliminated the geographic distribution requirement. It would also have
eliminated the provision of Section 1e barring the use of the statutory initiative to pass certain
property tax matters.57
1970s Commission Proposals
In 1974, the voters approved a General Assembly-proposed amendment, based on a 1973
recommendation from the Ohio Constitutional Revision Commission (1970s Commission), to
create the ballot board and simplify the preparation of ballot language and information for voters
about amendments proposed by the General Assembly but not those proposed by initiative.58
In 1975, the 1970s Commission made a far-ranging proposal to change both the constitutional
and statutory initiative (including the elimination of the geographic distribution requirement)59
and move the provisions on the initiative and referendum in Article II to a new Article XIV. 60
The General Assembly, however, put a more modest proposal on the ballot, but not until 1978,
when the voters approved it.
Facilitating Legislation
To strengthen the initiative and referendum, the delegates made the initiative “self-executing.”61
But the delegates were also aware of the possible need to supplement the constitution provisions,
and they gave the General Assembly the power to enact legislation to facilitate, but not limit or
restrict, their operation.62
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Under the “facilitating” provisions of the Ohio Revised Code, the proponent of an initiated
constitutional amendment or law must first submit a written petition to the attorney general
signed by 1,000 Ohio qualified electors.63 The petition must include the full text of the proposed
amendment or law as well as a summary of it. 64 The attorney general then reviews the
submission and determines whether the summary is a “fair and truthful statement” of the
proposal.65 This review by the attorney general, which must be completed within ten days of
receipt of the petition,66 is non-substantive. Thus, it does not contemplate the attorney general
addressing either the wisdom of the proposed amendment or law or whether, if approved by the
voters, it would be constitutional.
Litigation Involving the Statutory and Constitutional Initiatives
Pre-Election Judicial Review
The Supreme Court of Ohio has rejected the availability of pre-election judicial review of the
merits of ballot proposals. See State ex rel. Cramer v. Brown, 7 Ohio St.3d 5, 454 N.E.2d 1321
(1983) (“It is well-settled that this court will not consider, in an action to strike an issue from the
ballot, a claim that the proposed amendment would be unconstitutional if approved, such claim
being premature.”). Nonetheless, the court has provided pre-election review to remove from the
ballot General Assembly-proposed constitutional amendments that violated the “one
amendment” rule of Article XVI, Section 1. See Roahrig v. Brown, 30 Ohio St.2d 82, 282
N.E.2d 584 (1972).
One Amendment/Separate Vote Requirement
The 1851 constitution included a one amendment, separate vote requirement under which
constitutional amendments proposed by the General Assembly (as contrasted to those proposed
by constitutional conventions) had to be submitted to the voters in such a way as to permit a vote
“on each amendment, separately.”67 This requirement was not included in the language adopting
the constitutional initiative in 1912, but in 1978 the voters amended the constitution to provide
that ballot language, including the presentation of amendments to be voted upon separately, was
“subject to the same terms and conditions, as apply to issues submitted by the general assembly
pursuant to Section 1 of Article XVI of this constitution * * * .”68
The Ohio Supreme Court has not decided whether the 1978 amendment extended the one
amendment, separate vote requirement to initiated amendments, but in State ex rel. Ohio Liberty
Council v. Brunner, 125 Ohio St.3d 315, 2010-Ohio-1845, 928 N.E.2d 410, the court held that
state law “imposes a similar requirement on citizen-initiated proposed constitutional amendments
* * * .”69 The court then equated the constitutional and statutory requirements, stating that
“[b]ecause this [statutory] separate-petition requirement is comparable to the separate-vote
requirement for legislatively initiated constitutional amendments under Section 1, Article XVI of
the Ohio Constitution, our precedent construing the constitutional provision is instructive in
construing the statutory requirement.” 70 The court then held that the ballot board had acted
inappropriately in dividing a proposed amendment concerning healthcare into two separate
amendments.71
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Statutory Initiative
In Ohio Mfrs. Assn. v. Ohioans for Drug Price Relief Act, ___ Ohio St.3d ___, 2016-Ohio-5377,
___ N.E.3d ___, the court exercised original jurisdiction to invalidate enough signatures based
on “overcounting” to keep a proposed initiated statute off the ballot. In a concurring opinion,
Justice Judith L. French described the case as “highlight[ing] the unworkable timeline that
Article II, Sections 1b and 1g impose and the need to amend it.”
There has not been significant litigation concerning the indirect statutory initiative, although the
Ohio Supreme Court has emphasized that Section 1e only relates to the statutory initiative
process and not to the initiation of constitutional amendments. See Thrailkill v. Smith, 106 Ohio
St. 1, 138 N.E. 532 (1922) (holding that Section 1e does not prevent use of the initiative in
proposing an amendment to the constitution, which authorizes legislation providing for
classification of property for the purpose of levying different rates of taxation).
The Ohio Court of Appeals has held that Section 1e does not prevent the initial use of the
statutory initiative to propose otherwise-proscribed tax measures to the General Assembly. See
State ex rel. Durell v. Celebrezze, 63 Ohio App.2d 125, 409 N.E.2d 1044, 1049-50 (1979).
Presentations and Resources Considered
Coglianese Presentation
On June 13, 2013, Richard N. Coglianese, principal assistant attorney general, provided a broad
overview of the role of the attorney general concerning the initiative and the referendum.
Coglianese identified possible technical changes to the Revised Code and the constitution,
including dividing Article II into paragraphs, defining appropriations in Section 1d relating to the
referendum, and including an expiration date for the attorney general’s “fair and truthful”
certification of summaries of proposed initiatives.
Schuster Presentation
On July 7, 2013, Betsy Luper Schuster, who was, at that time, chief elections counsel for the
secretary of state, provided an overview of the initiative and referendum and the ballot board
based on information from the secretary of state’s website as well as an historical document
listing ballot issues since 1912.
Steinglass Presentations
On August 6, 2013, Steven H. Steinglass, Senior Policy Advisor, presented an overview of the
initiative and the referendum, including remarks related to the ability of the General Assembly to
repeal initiated statutes, the existence of ways to prevent “non-constitutional” issues from being
initiated as constitutional provisions, the signature requirements (including the geographic
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distribution requirement), the use of supermajority requirements for voter approval, and the
absence of a time limit on the petition circulation period.
On June 12, 2014, Mr. Steinglass presented to the committee on the use of the constitutional
initiative throughout the country, including a discussion of issues concerning the statutory
initiative.
Thompson Presentation
On September 12, 2013, Maurice A. Thompson, Executive Director of the 1851 Center for
Constitutional Law, advanced the case for preserving and/or strengthening the initiative and
referendum in Ohio. Thompson argued the initiative process gives Ohioans the capacity to act
independently of the executive and legislative branches, further asserting the initiative and
referendum advances public education and serves as a check on government. Commenting on
proposals to reduce access to the initiative and referendum, he argued that driving up costs will
foreclose participation by average grass-roots volunteers. With respect to the statutory initiative,
Mr. Thompson urged reducing the number of signatures required for initiated statutes, preventing
the legislature from amending or eliminating an initiated statute for a period of time or requiring
a supermajority vote to do so, prohibiting the referendum of an initiated statute, and removing
the requirement of a supplementary petition for the statutory initiative.
McTigue Presentation
On October 13, 2013, Donald J. McTigue, an attorney with McTigue & McGinnis LLS, opined
that the current initiative and referendum should not be curtailed or made more difficult to
exercise. More specifically, he identified burdens placed on the initiative and referendum by the
General Assembly, including what he characterized as unintended consequences of the 2008
amendments to Article II.
Subsequent Presentations by McTigue and Thompson
On October 9, 2014, both McTigue and Thompson addressed questions posed by the committee,
specifically whether the statutory initiative process could be strengthened by limiting the General
Assembly’s ability to repeal or amend an initiated statute during the five-year period after its
adoption, and whether the process could be strengthened by undoing some of the impediments
the General Assembly has placed on the initiative and referendum.
Mr. McTigue noted in some cases only a constitutional amendment will satisfy the goal of the
petitioners. In addition, he expressed concern about revisions to the process that were adopted in
2008. He asserted those two requirements, working together, make it impossible to meet the
125-day requirement before an election. Thus, a proposed statute presented to the General
Assembly prior to the beginning of its January session could not get on the ballot until November
of the following year.
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Mr. Thompson advocated a six-year, rather than a five-year, period during which the General
Assembly may not repeal or amend an initiated statute, even with a two-thirds vote. He also
pointed out ways the legislature could maneuver to defeat an initiative by delaying consideration
or by making changes that adversely affect the proponents’ effort.
Tillman Presentation
On October 10, 2013, Scott Tillman, national field director from Citizens in Charge, an
organization advocating the protection of the initiative and referendum process, emphasized the
importance of keeping the initiative and referendum process open and available to citizens. He
suggested the experience of other states could be a model for encouraging use of the statutory
initiative, explaining that Michigan requires a 75 percent vote to repeal an initiated law, while
Montana prevents legislative changes for three years.
Cain Presentation
On December 12, 2013, Bruce Cain, professor of political science at Stanford University,
presented to the committee via teleconference. Prof. Cain focused on three main topics with
regard to the initiative process: 1) Assuring there is a clear idea of what the initiative is trying to
fix; 2) Outlining the reasons proponents choose the initiative process as opposed to the
legislative process; and 3) Distinguishing what is harmless in the constitution versus real issues
that need to be changed.
Prof. Cain outlined several differences between California’s and Ohio’s processes. He described
that there is an industry in California for the purpose of getting initiatives on the ballot. Because
so many initiatives are making it to the ballot, California voters are passing fewer and fewer of
them each year. He noted that the Ohio General Assembly has the ability to amend or repeal
statutory sections, while the California General Assembly does not have that power, a situation
that has led to using the initiative process in California as a way to check what the legislature is
doing.
Prof. Cain said the California initiative process is not transparent, explaining that the people who
finance the campaign arrange to have the initiative written and the general public either accepts
or rejects the proposed language. Regarding how to keep subject matter that should not be in the
constitution from being placed in the constitution, Prof. Cain suggested a subject matter
restriction on initiatives.
Dinan Presentation
On February 13, 2014, John Dinan, professor of politics and international affairs at Wake Forest
University, provided the full Commission an overview of state constitutions and recent state
constitutional developments. Regarding the initiative and referendum process, Prof. Dinan said,
beginning in the late 20th century, the citizen’s initiative process allowed the inclusion in the
constitution of provisions that were blocked or otherwise unobtainable in the legislature on
topics such as minimum wage and casino gambling. He said that all states have a process for
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legislatively-referred constitutional amendments, but some states require that process to occur
through a bare majority of the legislature in a single session before being submitted to the voters,
while other states require a two-thirds supermajority approval in the legislature, sometimes even
in consecutive sessions, before being submitted to the voters. He added some states also require
approval of a majority of voters voting in that particular election, not just on that question, or
may require approval by a certain percentage of voters, such as 60 percent or two-thirds.
He said, of the 18 states that have the constitutional initiative procedure, the requirements vary
widely. He said some states require the same number of signatures on petitions for a statutory
measure as the proponents would need for a constitutional measure. He said one state, Florida,
requires a constitutional commission to convene every 20 years, and allows the commission to
submit proposed amendments directly to the people.
Prof. Dinan noted that the debate about what belongs in a constitution and whether policy
matters should be in the constitution is a debate that has occurred for as long as constitutional
revision has taken place. He said the debate occurs on two levels, the first being whether it is,
substantively, a good policy and the second being whether it is a policy deserving of inclusion in
the constitution.
Rosenfield Presentation
On July 10, 2014, Peg Rosenfield, elections specialist for the League of Women Voters of Ohio,
described the difficulties of citizen-based statutory initiative campaigns that have limited funding
and rely on volunteers. Specifically, Ms. Rosenfeld noted the difficulty in meeting the 44-county
geographic distribution requirement, as well as the difficulty of undertaking two signature drives,
one initially, and one for the supplementary petition after the legislature fails to act. She
recommended amending the indirect statutory initiative to reduce the county geographic
distribution requirement to 22 or 33 counties, to introduce a direct statutory initiative with a four
or five percent signature requirement, and a protection from legislative amendments only during
any immediate lame duck session.
Kuruc Presentation
On December 14, 2014, Carolyn Kuruc, senior elections counsel to the secretary of state,
presented on the role of the ballot board in placing issues on the statewide ballot. She reviewed
the referendum, the constitutional initiative, the statutory initiative, and General Assemblyproposed amendments.
Yost Presentation
On May 14, 2015, the committee received a presentation by Dave Yost, Ohio Auditor of State,
regarding the involvement of special interest groups with the Ohio initiative process. Mr. Yost
said he is critical of the way the Ohio initiative process has been hijacked by business interests,
suggesting a constitutional revision that would prevent the constitution from being used to confer
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a benefit, either directly or indirectly. He said any interest conferred by the constitution must be
available to all people who are similarly situated.
Mr. Yost emphasized a need to limit the people’s path to amendment, rather than the
legislature’s ability to amend, because the legislature is not currently responsible for proposing
problematic amendments in the constitution. He said the legislative process protects against the
General Assembly proposing resolutions that have these same kinds of problems. Quoting
Theodore Roosevelt, he remarked that the constitution should not be somebody’s paycheck. Mr.
Yost said the constitution has been hijacked by a powerful few for their own purposes.
McTigue Presentations
On December 15, 2016 and January 12, 2017, Attorney Donald J. McTigue again appeared
before the committee to present his comments regarding the redraft of the initiative and
referendum sections of the constitution.
In December 2016, Mr. McTigue recommended that the initiated constitutional amendment
petition process should stay the same in terms of when the ballot issue is submitted to voters,
primarily because both general elections are well attended by voters, and sometimes proponents
need to get the issue before the voters sooner rather than later. He said there is no reason to
change the constitution in this regard because that issue has not been the source of problems in
terms of timing or the processing of petitions. In addition, he said, the voters should have the
same right as the General Assembly to determine at which election a petition should be
submitted.
Mr. McTigue continued that the current constitution provides for a ten-day cure period after the
Ohio Supreme Court determines the signatures are not sufficient. He said that provision is
important and should be retained, explaining that petition efforts often do not get underway until
after an extended process of building a coalition and getting agreement to the text of the petition.
He said being able to have the additional time is important because proponents can fall short in
getting the exact number of signatures needed from various counties. Mr. McTigue said having
that time also reduces the impetus to challenge the petition in court. He said keeping that
measure would necessitate reworking the deadlines that are in the redraft. He said the ten-day
cure period is especially important with regard to referendum petitions, since referendum
proponents have only 90 days to get their signatures. So, he said, at a minimum, the committee
should consider restoring the ten-day cure period for referendum petitions.
Mr. McTigue also recommended that the committee address the standards for ballot language to
be followed by the ballot board under Article XVI. He said ballot language has been a source of
contention over the years, and that is where games are played. He suggested amending Article
XVI to include a provision relating to the ballot board prescribing ballot language. He said he
did not provide language for this concept because Article XVI was not part of the redraft.
Mr. McTigue said his biggest complaint is that the General Assembly passes laws that do not
facilitate the process but rather restrict the right of citizens to propose initiated amendments,
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laws, and referenda. He said it is important to address a specific law requiring that, in addition to
filing the petition, a proponent must simultaneously file a full electronic copy and sign a
verification that it is a true copy. He said the problem with this requirement is that it adds
expense because proponents have to scan everything. He said there may be 20,000 part petitions,
but every page must be scanned and submitted electronically, which is an expensive process.
In January 2017, Mr. McTigue clarified four different terms describing different written
documents: the summary, the ballot title, the ballot language, and the explanation.
He described the ballot language as being what voters see when they go into the voting booth,
and that the ballot title is the heading that appears above the ballot language. He said the ballot
language and ballot title are not on the petition, and that, by statute, the secretary of state decides
the title. He said, by constitutional provision, the ballot board decides the ballot language.
Mr. McTigue said the summary is a statutory creature, and is connected with the requirement of
getting 1,000 signatures. He said, by statute, proponents must have a summary to submit to the
attorney general, who then determines whether the summary is fair and truthful. If that
requirement is met, the proponents have to print on the face of the petition that it includes
certification by the attorney general. He said there is a statutory process for challenging that in
the Supreme Court. If the ballot language and title is to be moved to the front of the process, he
suggested that the ballot language and title can essentially take the place of the summary. He
said the proponents still would have to get 1,000 signatures, but instead of a summary they
would be proposing the ballot tile and the ballot language, and submitting them to the ballot
board, rather than to the attorney general. He said the ballot board can disregard the summary if
it wishes. He said there are standards the Supreme Court has developed for what makes ballot
language fair and accurate, adding if there is to be a summary up front, make it the ballot
language and title, and say that is what has to be proposed by the proponents with 1,000
signatures before circulating the main petition. He said he proposes that there then be a short
period where it could be challenged if someone does not like it, the court then makes a decision,
and that is what gets printed on the face of the petition. He said his draft replaces the summary
with the ballot language, and adds the date of certification. He said that is the primary difference
between the current draft and what he did.
Commenting on the staff edits to the draft, Mr. McTigue said there is no reason to go to the
attorney general. He said there is also no need for a 300 word argument or explanation. He said
he would recommend getting rid of the summary requirement and require submission of
proposed ballot language instead. He said he would recommend keeping the requirement that
the ballot board prescribe the ballot language. He also suggested adding some tight time frames
for filing a challenge with the Ohio Supreme Court. He said the one subject/separate vote
requirement is purely statutory, and because that determination is made up front by statute, it
should be rolled into that same process. Mr. McTigue said the draft should reinstate a ten-day
cure period in the situation in which the initial petition as certified by the secretary of state has
insufficient signatures.
Henkener Presentation
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On December 15, 2016, the committee heard from Ann Henkener, of the League of Women
Voters of Ohio. Ms. Henkener said she agrees with Mr. McTigue’s recommendations, noting her
experience with constitutional amendments has come in the context of redistricting reform. She
said there is no reason to make the constitutional amendment process more difficult. She said it
is difficult right now to get something on the ballot. She said one way to improve that situation
would be to lower the number of signatures required. She noted that only California and Florida
exceed Ohio in the number of petition signatures needed. She said some states have a higher
percentage but a smaller population, so there is no comparison. She said a 55 percent
supermajority requirement is unreasonable, but if it is adopted it should also apply to the General
Assembly. She also disagreed that placement of citizen’s initiatives on the ballot should be
limited to certain years.
Regarding initiated statutes, Ms. Henkener said increasing the number of signatures from three to
five percent defeats the benefit of having a safe harbor because knowing the legislature cannot
change the statute for three to five years is not enough incentive for proponents to justify having
to get so many signatures. She suggested an improvement would be to have a longer safe harbor
period along with the ability to go back to the voters if a change needs to be made.
Ms. Henkener said her views on the ballot board are consistent with those of Mr. McTigue,
noting her experience in working on a redistricting reform proposal in which the board rejected
the ballot language at the end of a long and expensive petition gathering process. She said she
was alarmed to see an article in the New York Times that described lobbyists meeting with
secretaries of state across the country to try to affect ballot language. She said she looks at ballot
language as something the secretary of state and the ballot boards should perform as part of their
duty to serve voters, rather than something they do in their political party capacity. She said
ballot language should not be prejudicial, or used to sway the voters, but rather a way to indicate
to voters what the issue is. She said a five-member board eliminates the problem of the
deadlock, but that also makes it partisan, adding the partisan nature of the secretary of state
influences the partisan nature of the ballot board.
Ms. Henkener said she supports Mr. McTigue’s observations about timing. She said under the
current system, if someone disagrees with the ballot language, there is one chance to get the Ohio
Supreme Court to review the challenge and then the ballot language comes back to the same
people on the ballot board and there is no further recourse. She said this must be done at least 75
days before the election, and the board traditionally meets in August. She said by the time they
meet, there is time for only one appeal.
Ms. Henkener said she would like to change the composition of the ballot board, but said she is
unsure what arrangement would be an improvement. She said there could be a requirement of an
equal number of persons on the board, but then there is a deadlock. She said that issue has been
raised with regard to the formation of a redistricting commission. She said the decision
regarding the ballot language should go up front so that proponents know where they stand. She
said the bar is pretty high for petitioners to prove there is a problem with the ballot language as
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provided by the ballot board. She said she would recommend lowering the standard so that the
board would be more sensitive toward neutral language.
Ms. Henkener said moving the ballot board review to the beginning of the process would not
resolve all of the problems for proponents. She said she would like to be able to submit the
language to the ballot board, allowing petitioners to get a first crack at drafting the language that
is on the ballot. She said she would like for the proponents to submit language that has to be
seriously considered, and that language should prevail unless there is something wrong with it.
Turcer Presentation
On December 15, 2016, Catherine Turcer, policy analyst with Common Cause Ohio, appeared
before the committee. She directed the committee to data compiled by the Ballot Initiative
Strategy Center indicating how different states approach the preparation of ballot language. She
commented that it is extremely difficult for proponents to collect sufficient signatures, and it is
disappointing when the effort falls apart at the end, as occurred with a redistricting reform effort
in which she was involved. She said she would like the ballot board review to be moved to the
front to address these problems early in the process. She said this gives time for some litigation
and discussion. She noted there are nine states where the proponent creates the title and the
summary. She said proponents should have first crack at drafting the language.
Discussion and Consideration
The recommendations expressed in this report represent the culmination of nearly five years of
committee review and discussion. Members of the committee had numerous discussions among
themselves and with presenters concerning the initiative and the role of the citizenry in state
government. A complete review of the presentations and the comments and suggestions of
committee members may be found in the meeting minutes.
From these discussions, the committee concluded that it would recommend: (a) making the
statutory initiative more user-friendly; (b) calibrating the process to encourage citizens to use the
initiated statute and limit the use of initiated constitutional amendments for topics that typically
are contained in a constitution; (c) creating a procedure for avoiding gender-inappropriate
language in initiated laws and amendments; (d) making the constitutional provisions on the
initiative more transparent, more easily understood; (e) establishing a constitutional foundation
under some aspects of the current initiative practice; and (f) delegating to the General Assembly
the authority to adopt modern electronic methods for making the initiative processes more
efficient.
Purpose of State Constitutions
At the outset of its review of the initiative, members of the committee were concerned that many
constitutional provisions proposed by initiative did not seem appropriate for a state constitution.
The inclusion in the constitution of issues more appropriate for the Ohio Revised Code was seen
as contributing to the burgeoning length of the Ohio Constitution (now at approximately 56,800
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words, the tenth longest in the nation) and as making it more difficult for the General Assembly
to legislate in areas that are most properly in their purview.
There was also a consensus among committee members that state constitutions, like their federal
counterpart, should establish the basic framework of government, including the relationship of
the three branches of government to one another, the relationship between the state and local
government, and the relationship between the citizenry and the government (i.e., the bill of rights
and voting). Members of the committee also recognized that state constitutions in Ohio and
throughout the country contain far more detail than the federal counterpart on such items as
education, state debt, and taxation.
In addition, committee members expressed concern that wealthy special interests have used and
have increasingly sought to use the constitutional initiative to embed their business models in the
constitution. In some cases, these initiated constitutional amendments have sought to create
monopolies that are virtually impervious to alteration or repeal.
Although the constitutional initiative has not been used frequently in Ohio, members of the
committee recognized that the constitutional initiative has been part of the state’s machinery of
government for 105 years, and that its presence reflects the primacy of voters in the political and
electoral process. Thus, members of the committee were reluctant to recommend any proposal
that would deprive Ohio voters of their right to initiate constitutional amendments.
Limitations on Amendments
In considering how to address these concerns, the committee initially asked whether there should
be a limitation on what is appropriate for a constitutional amendment as opposed to a statute, and
if so, what that limitation should be. The committee discussed whether there might be ways to
protect the constitution from being co-opted by special interests for personal profit as well as
ways to encourage citizens wishing to change the law to use the statutory initiative process rather
than try to amend the constitution. In relation to the monopoly issue, the committee’s discussion
contributed to the approval of Issue 2 on the November 2015 ballot, a General Assemblyproposed measure that requires a constitutional initiative creating a monopoly, determining a tax
rate, or conferring special benefits to be presented to voters as two separate questions.
Strengthening the Statutory Initiative
A threshold question for the committee was why Ohio petitioners overwhelmingly chose the
constitutional initiative over the statutory initiative. Relying on presentations by legal
practitioners and interested parties, staff research, and committee discussions, the committee
concluded that citizens generally prefer the constitutional initiative to the statutory initiative
process because of the permanence provided by success at the polls. Additionally, the use of the
statutory initiative, despite its lower signature requirement, was more burdensome because of the
supplementary petition and the fact that the results of a successful statutory initiative could easily
be reversed by the General Assembly, thus nullifying the significant effort and expense
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undertaken by statutory initiative proponents. The committee also learned that the time frame
applicable to the statutory initiative process created a difficult barrier for proponents.
After reviewing the experience in Ohio and comparing it with the experiences of other states, the
committee adopted a proposal to strengthen the statutory initiative in the hope that a stronger
statutory initiative would give those who wanted to use the initiative process an incentive to
attempt to achieve their goals through the initiation of statutory, not constitutional, change. Thus,
the strengthening of the statutory initiative became the principal substantive goal of the
committee, though the proposal also imposes some greater difficulties on the use of the
constitutional initiative and addresses other changes designed to modernize this portion of the
constitution.
More specifically, the committee decided to recommend a five-year protected period, or “safe
harbor,” during which the General Assembly could only amend or repeal an initiated statute with
a two-thirds vote. The committee also wished to eliminate the supplementary petition
requirement, feeling that increasing the signature requirement from three percent to five percent
provided sufficient protection so that a supplementary petition would not be needed. The
committee also relied on the apparently unintended effect of the 2008 amendment that gave
statutory initiative proponents approximately two months to collect the supplementary
signatures. Based on its decision to eliminate the supplementary petition, the committee
understood the need to add language allowing the General Assembly to provide a procedure for
proponents to withdraw a proposed initiated statute if, for whatever reason, they elect to not take
the issue to the ballot.
Constitutional Initiative
The committee also believed it was important to make corresponding changes to the
constitutional initiative process. One goal in this area was to increase the standard for
proponents to obtain passage at the polls since currently only a simple majority is required to
both approve initiated statutes as well as initiated constitutional amendments. Because voter
turnout is lower in odd-numbered year elections, the committee was concerned that allowing a
constitutional initiative to be presented to voters during odd-numbered years, and requiring only
a simple majority for passage, has had the result of constitutional amendments being adopted by
a smaller percentage of voters than is desirable for an amendment to the state’s foundational
document. For example, a constitutional initiative placed on the November 2015 ballot could
have been approved by 1,631,024 votes, or 21.7 percent of registered voters. Conversely, a
constitutional initiative placed on the November 2016 ballot could have been approved by
2,809,428, or 35.7 percent of registered voters. Thus, the committee agreed that appropriate
attention to the significance of amending the constitution requires a procedure that increases both
voter turnout and the percentage of voter approval. The committee agreed on a recommendation
requiring constitutional initiatives to be placed on the ballot only in even-numbered years, and a
passage rate of at least 55 percent.
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Timing
Another goal in reforming the process was to move the ballot board review to the beginning of
the process rather than at the end, as is current procedure. The committee heard testimony on
this issue indicating that proponents sometimes expend many thousands of dollars to mount a
signature-gathering campaign only to find, at the end of the process, that the ballot board rejects
their ballot language and thus effectively requires them to start over. The committee concluded
that this simple change would make the process more fair without significantly altering the
important role of the ballot board.
Constitutional Foundation
In attempting to review all of the provisions concerning the initiative and referendum, the
committee discovered that there was no explicit constitutional authorization for the requirement
that an initial petition with 1,000 signatures be filed and that the attorney general determine
whether the summary was “fair and truthful.” The statutory authority for this requirement was
the current “facilitating” language in Article II, Section 1g, but the committee felt it more
appropriate for this requirement to be addressed directly in the constitution.
Transparency
Early on, it became evident that the organization of the original constitutional sections created
difficulties for those wishing to use the initiative and referendum process. In addition, some of
the language was confusing, especially language dealing with timelines. In the process of its
own review, the committee became acutely aware of the problems the average citizen – who,
after all, is the person the 1912 Constitutional Convention intended to use the process – faces in
attempting to understand and use the initiative and referendum sections. Thus, the committee
decided that redrafting these sections would be an important part of its mission to modernize the
process. The resulting reorganization and redrafting is intended to make the process more userfriendly and easier to understand. To further modernize, the committee agreed it was important
to include a requirement that initiatives and referenda include gender-neutral language, where
appropriate.
Technology
The committee concluded that advances in technology may be considered to have rendered
obsolete newspaper publication requirements in the original language. Wishing to give the
General Assembly the ability to keep up with developing trends, the committee decided to
recommend language allowing the General Assembly to enact laws to modernize the publication
process through the use of electronic media.
Signature Requirement
During its deliberations on the statutory initiative, the committee took a hard look at the
signature requirement. At one point, it considered reducing the number of required counties
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from 44 to 22 (or from 50 percent to 25 percent) of Ohio counties, based on the concern that
obtaining sufficient signatures from such a large number of counties is an obstacle for
proponents of an initiated statute, particularly for grass-roots groups relying on volunteers to
collect signatures. However, the committee rejected this approach as being inconsistent with the
Ohio’s historic commitment to having broad-based support for initiatives and as sending the
wrong message to residents of communities with low populations. The committee also
concluded that the source of the hardship to petitioners of gathering signatures was more likely
related to the supplementary petition requirement rather than to the geographic distribution
requirement. Thus, the committee concluded that raising the initial percentage from three to five
percent and eliminating the supplementary petition requirement of an additional three percent
could alleviate some of the concerns about meeting the existing geographic distribution
requirement. Therefore, the committee opted not to recommend a change to the geographic
distribution requirement.
The committee also recognized one way to encourage use of the statutory initiative would be to
adjust the percentage requirement for petition signatures. Committee members noted that Ohio
has a low initial signature requirement of three percent, thus possibly accommodating a goal of
petitioners to encourage the General Assembly to act on an issue that is of concern to voters.
Also with regard to signature requirements, the committee considered whether the supplemental
petition process, with its additional signature requirement, could be eliminated or modified on
the basis that the supplemental petition presents a barrier for proponents of an initiated statute.
Committee members expressed a concern that if the supplemental petition requirement were
eliminated without raising the percentage requirement for the initial petition, it could defeat the
purpose of having an indirect, as opposed to a direct, statutory initiative process because it would
be too easy for proponents to circumvent legislative participation. At the same time, all
members recognized that the supplemental petition signature requirements, together with the
short time frame allotted to proponents for obtaining supplemental petition signatures, presents
an insurmountable obstacle for citizen groups wishing to initiate laws, and that removing this
obstacle could help to encourage use of the statutory initiative.
Committee members ultimately agreed that, if the percentage requirement of the initial petition
were raised from three percent to five percent, the supplemental petition could be eliminated,
thus balancing the goal of encouraging use of the statutory initiative with that of allowing the
General Assembly the option of addressing issues of citizen concern before an initiated statute
would go on the ballot.
Section-by-Section Review of Proposed Revisions
Article II (Proposed Provisions)
New Provision

Title

Section 1

Legislative
Power

Summary/Commentary
[Source/Destination]
 Continues to provide that the legislative
power of the state is vested in the General
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Section 1a

Initiative to Amend
the Constitution








Section 1b

Initiative to Enact
Laws










Section 1c

Referendum to Laws
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Assembly but the people reserve the power
to propose laws and amendments and to
reject laws.
Language on self-executing and on power
of General Assembly to enact facilitating
legislation taken from current 1g.
Permits the use of the initiative to amend
the constitution and describes the process to
be followed.
Adds language from the Revised Code
requiring an initial petition and giving the
attorney general power to make “fair and
truthful” determination.
Requires use of gender-neutral language
Requires early action by ballot board
regarding title, explanation, ballot language.
Requires 55 percent votes for approval
Limits vote to general elections in evennumbered years.
Permits the use of the initiative to adopt
statutes and describes the process to be
followed.
Adds language from the Revised Code
requiring initial petition and giving the
attorney general power to make “fair and
truthful” determination.
Requires use of gender-neutral language.
Requires early action by ballot board
regarding title, explanation, ballot language.
Clarifies dates for submission.
Increases signatures from 3 percent to 5
percent.
Eliminates the supplementary petition.
Creates a five-year safe harbor for initiated
laws.
Permits the use of the referendum to
challenge laws passed by the General
Assembly.
Adds language from the Revised Code
requiring initial petition and giving the
attorney general power to make “fair and
truthful” determination.
Requires early action by ballot board
regarding title, explanation, ballot language.
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Section 1d

Petition
Requirements





Section 1e

Verifying and
Challenging Petitions








Section 1f

Explanation and
Publication of Ballot
Issue







Section 1g

Placing on the Ballot




Section 1h

Limitation of Use
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Moves provision barring the use of the
referendum to challenge laws providing for
tax levies and emergency laws to Section
17.
Describes the process for collecting
signatures.
Provision taken from current 1g.
Provision on laws not subject referendum
moved to Section 17.
Describes the process for verifying and
challenging petitions and signatures.
Provides periods to cure insufficient
signatures.
Calculates time limits from time of action
rather than backwards from time of election.
Provides the Ohio Supreme Court with
original and exclusive jurisdiction.
Provisions generally taken from current 1g.
Provision in current Section 1e imposing
limits on the use of the initiative moved to
Section 1i.
Provisions re preparation of true copies of
proposed laws and amendments and
challenged laws.
Provisions re preparation of explanation
Provisions taken from current 1g.
Provision permitting the General Assembly
to prescribe electronic publication.
Provision in current 1f guaranteeing
initiative and referendum to people of
municipalities moved 1i.
Describes the process for prescribing ballot
language and preparing ballots.
Requires ballot language to be prescribed in
the same manner as issues submitted by the
General Assembly.
Provisions taken from current 1g.
Bars the use of the statutory initiative to
adopt laws that classify property for tax
purposes and authorize a single tax on land.
Limits the use of the constitutional initiative
to create monopolies, to determine tax rates,
and to confer special benefits.
Provision from current 1e.
Ohio Const. Art. II,
Initiative and Referendum

28

Section 1i

Section 15(G)

Application
to Municipalities

How Bills Shall Be
Passed






Section 17

Effective Date of
Laws





Guarantees the right of the initiative and
referendum to the people of each
municipality.
Provision moved from current 1f.
Describes the constitutional requirements
for passing bills.
Describes the procedures for adopting
emergency law.
Taken from current 1d.
Bars the use of the referendum to challenge
laws providing for tax levies and emergency
laws.
Provision taken from current 1d.

Conclusion
The Constitutional Revision and Updating Committee concludes that Article II, Sections 1 to 1i,
15(G) and 17, of the Ohio Constitution should be revised to strengthen the statutory initiative, to
make the constitutional initiative slightly more difficult to use, and to make the initiative process
more transparent and user-friendly. These revisions would change the statutory initiative
petition signature percentage requirement; eliminate the supplementary petition; limit the ability
of the General Assembly to alter or repeal initiated statutes for a period of five years; increase
the approval percentage for initiated constitutional amendments to 55 percent; limit
constitutional initiatives to general election ballots in even-numbered years; eliminate the use of
inappropriate gender-specific language; permit the use of electronic means to gather signatures
and verify them; and make other technical changes in the affected provisions. No substantive
recommendations are made for the referendum or for the right of the people of municipalities to
use the initiative and referendum.
Date Issued
After formal consideration by the Constitutional Revision and Updating Committee on April 13,
2017, and May 11, 2017, the committee voted to issue this report and recommendation on May
11, 2017.
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Attachment A
ARTICLE II, SECTIONS 1 THROUGH 1g
Section 1 – In Whom Power Vested
The legislative power of the state shall be vested in a general assembly consisting of a senate and
house of representatives but the people reserve to themselves the power to propose to the general
assembly laws and amendments to the constitution, and to adopt or reject the same at the polls on
a referendum vote as hereinafter provided. They also reserve the power to adopt or reject any
law, section of any law or any item in any law appropriating money passed by the general
assembly, except as hereinafter provided; and independent of the general assembly to propose
amendments to the constitution and to adopt or reject the same at the polls. The limitations
expressed in the constitution, on the power of the general assembly to enact laws, shall be
deemed limitations on the power of the people to enact laws.
Section 1a – Initiative and Referendum to Amend Constitution
The first aforestated power reserved by the people is designated the initiative, and the signatures
of ten per centum of the electors shall be required upon a petition to propose an amendment to
the constitution. When a petition signed by the aforesaid required number of electors, shall have
been filed with the secretary of state, and verified as herein provided, proposing an amendment
to the constitution, the full text of which shall have been set forth in such petition, the secretary
of state shall submit for the approval or rejection of the electors, the proposed amendment, in the
manner hereinafter provided, at the next succeeding regular or general election in any year
occurring subsequent to one hundred twenty-five days after the filing of such petition. The
initiative petitions, above described, shall have printed across the top thereof: “Amendment to
the Constitution Proposed by Initiative Petition to be Submitted Directly to the Electors.”
Section 1b – Initiative and Referendum to Enact Laws
When at any time, not less than ten days prior to the commencement of any session of the
general assembly, there shall have been filed with the secretary of state a petition signed by three
per centum of the electors and verified as herein provided, proposing a law, the full text of which
shall have been set forth in such petition, the secretary of state shall transmit the same to the
general assembly as soon as it convenes. If said proposed law shall be passed by the general
assembly, either as petitioned for or in an amended form, it shall be subject to the referendum. If
it shall not be passed, or if it shall be passed in an amended form, or if no action shall be taken
thereon within four months from the time it is received by the general assembly, it shall be
submitted by the secretary of state to the electors for their approval or rejection, if such
submission shall be demanded by supplementary petition verified as herein provided and signed
by not less than three per centum of the electors in addition to those signing the original petition,
which supplementary petition must be signed and filed with the secretary of state within ninety
days after the proposed law shall have been rejected by the general assembly or after the
expiration of such term of four months, if no action has been taken thereon, or after the law as
passed by the general assembly shall have been filed by the governor in the office of the
secretary of state. The proposed law shall be submitted at the next regular or general election
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occurring subsequent to one hundred twenty-five days after the supplementary petition is filed in
the form demanded by such supplementary petition, which form shall be either as first petitioned
for or with any amendment or amendments which may have been incorporated therein by either
branch or by both branches, of the general assembly. If a proposed law so submitted is approved
by a majority of the electors voting thereon, it shall be the law and shall go into effect as herein
provided in lieu of any amended form of said law which may have been passed by the general
assembly, and such amended law passed by the general assembly shall not go into effect until
and unless the law proposed by supplementary petition shall have been rejected by the electors.
All such initiative petitions, last above described, shall have printed across the top thereof, in
case of proposed laws: “Law Proposed by Initiative Petition First to be Submitted to the General
Assembly.” Ballots shall be so printed as to permit an affirmative or negative vote upon each
measure submitted to the electors. Any proposed law or amendment to the constitution submitted
to the electors as provided in 1a and 1b, if approved by a majority of the electors voting thereon,
shall take effect thirty days after the election at which it was approved and shall be published by
the secretary of state. If conflicting proposed laws or conflicting proposed amendments to the
constitution shall be approved at the same election by a majority of the total number of votes cast
for and against the same, the one receiving the highest number of affirmative votes shall be the
law, or in the case of amendments to the constitution shall be the amendment to the constitution.
No law proposed by initiative petition and approved by the electors shall be subject to the veto of
the governor.
Section 1c – Referendum to Challenge Laws Enacted by General Assembly
The second aforestated power reserved by the people is designated the referendum, and the
signatures of six per centum of the electors shall be required upon a petition to order the
submission to the electors of the state for their approval or rejection, of any law, section of any
law or any item in any law appropriating money passed by the general assembly. No law passed
by the general assembly shall go into effect until ninety days after it shall have been filed by the
governor in the office of the secretary of state, except as herein provided. When a petition,
signed by six per centum of the electors of the state and verified as herein provided, shall have
been filed with the secretary of state within ninety days after any law shall have been filed by the
governor in the office of the secretary of state, ordering that such law, section of such law or any
item in such law appropriating money be submitted to the electors of the state for their approval
or rejection, the secretary of state shall submit to the electors of the state for their approval or
rejection such law, section or item, in the manner herein provided, at the next succeeding regular
or general election in any year occurring subsequent to one hundred twenty-five days after the
filing of such petition, and no such law, section or item shall go into effect until and unless
approved by a majority of those voting upon the same. If, however, a referendum petition is filed
against any such section or item, the remainder of the law shall not thereby be prevented or
delayed from going into effect.
Section 1d – Emergency Laws; Not Subject to Referendum
Laws providing for tax levies, appropriations for the current expenses of the state government
and state institutions, and emergency laws necessary for the immediate preservation of the public
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peace, health or safety, shall go into immediate effect. Such emergency laws upon a yea and nay
vote must receive the vote of two-thirds of all the members elected to each branch of the general
assembly, and the reasons for such necessity shall be set forth in one section of the law, which
section shall be passed only upon a yea and nay vote, upon a separate roll call thereon. The laws
mentioned in this section shall not be subject to the referendum.
Section 1e – Powers; Limitation of Use
(A) The powers defined herein as the “initiative” and “referendum” shall not be used to pass a
law authorizing any classification of property for the purpose of levying different rates of
taxation thereon or of authorizing the levy of any single tax on land or land values or land sites at
a higher rate or by a different rule than is or may be applied to improvements thereon or to
personal property.
(B)(1) Restraint of trade or commerce being injurious to this state and its citizens, the power of
the initiative shall not be used to pass an amendment to this constitution that would grant or
create a monopoly, oligopoly, or cartel, specify or determine a tax rate, or confer a commercial
interest, commercial right, or commercial license to any person, nonpublic entity, or group of
persons or nonpublic entities, or any combination thereof, however organized, that is not then
available to other similarly situated persons or nonpublic entities.
(2) If a constitutional amendment proposed by initiative petition is certified to appear on the
ballot and, in the opinion of the Ohio ballot board, the amendment would conflict with division
(B)(1) of this section, the board shall prescribe two separate questions to appear on the ballot, as
follows:
(a) The first question shall be as follows:
“Shall the petitioner, in violation of division (B)(1) of Section 1e of Article II of the Ohio
Constitution, be authorized to initiate a constitutional amendment that grants or creates a
monopoly, oligopoly, or cartel, specifies or determines a tax rate, or confers a commercial
interest, commercial right, or commercial license that is not available to other similarly situated
persons?”
(b) The second question shall describe the proposed constitutional amendment.
(c) If both questions are approved or affirmed by a majority of the electors voting on them, then
the constitutional amendment shall take effect. If only one question is approved or affirmed by a
majority of the electors voting on it, then the constitutional amendment shall not take effect.
(3) If, at the general election held on November 3, 2015, the electors approve a proposed
constitutional amendment that conflicts with division (B)(1) of this section with regard to the
creation of a monopoly, oligopoly, or cartel for the sale, distribution, or other use of any federal
Schedule I controlled substance, then notwithstanding any severability provision to the contrary,
that entire proposed constitutional amendment shall not take effect. If, at any subsequent
election, the electors approve a proposed constitutional amendment that was proposed by an
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initiative petition, that conflicts with division (B)(1) of this section, and that was not subject to
the procedure described in division (B)(2) of this section, then notwithstanding any severability
provision to the contrary, that entire proposed constitutional amendment shall not take effect.
(C) The supreme court of Ohio shall have original, exclusive jurisdiction in any action that
relates to this section.
Section 1f – Power of Municipalities
The initiative and referendum powers are hereby reserved to the people of each municipality on
all questions which such municipalities may now or hereafter be authorized by law to control by
legislative action; such powers shall be exercised in the manner now or hereafter provided by
law.
Section 1g – Petition Requirements and Preparation; Submission; Ballot Language; By
Ohio Ballot Board
Any initiative, supplementary, or referendum petition may be presented in separate parts but
each part shall contain a full and correct copy of the title, and text of the law, section or item
thereof sought to be referred, or the proposed law or proposed amendment to the constitution.
Each signer of any initiative, supplementary, or referendum petition must be an elector of the
state and shall place on such petition after his name the date of signing and his place of
residence. A signer residing outside of a municipality shall state the county and the rural route
number, post office address, or township of his residence. A resident of a municipality shall state
the street and number, if any, of his residence and the name of the municipality or post office
address. The names of all signers to such petitions shall be written in ink, each signer for himself.
To each part of such petition shall be attached the statement of the circulator, as may be required
by law, that he witnessed the affixing of every signature. The secretary of state shall determine
the sufficiency of the signatures not later than one hundred five days before the election.
The Ohio supreme court shall have original, exclusive jurisdiction over all challenges made to
petitions and signatures upon such petitions under this section. Any challenge to a petition or
signature on a petition shall be filed not later than ninety-five days before the day of the election.
The court shall hear and rule on any challenges made to petitions and signatures not later than
eighty-five days before the election. If no ruling determining the petition or signatures to be
insufficient is issued at least eighty-five days before the election, the petition and signatures upon
such petitions shall be presumed to be in all respects sufficient.
If the petitions or signatures are determined to be insufficient, ten additional days shall be
allowed for the filing of additional signatures to such petition. If additional signatures are filed,
the secretary of state shall determine the sufficiency of those additional signatures not later than
sixty-five days before the election. Any challenge to the additional signatures shall be filed not
later than fifty-five days before the day of the election. The court shall hear and rule on any
challenges made to the additional signatures not later than forty-five days before the election. If
no ruling determining the additional signatures to be insufficient is issued at least forty-five days
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before the election, the petition and signatures shall be presumed to be in all respects sufficient.
No law or amendment to the constitution submitted to the electors by initiative and
supplementary petition and receiving an affirmative majority of the votes cast thereon, shall be
held unconstitutional or void on account of the insufficiency of the petitions by which such
submission of the same was procured; nor shall the rejection of any law submitted by referendum
petition be held invalid for such insufficiency. Upon all initiative, supplementary, and
referendum petitions provided for in any of the sections of this article, it shall be necessary to file
from each of one-half of the counties of the state, petitions bearing the signatures of not less than
one-half of the designated percentage of the electors of such county. A true copy of all laws or
proposed laws or proposed amendments to the constitution, together with an argument or
explanation, or both, for, and also an argument or explanation, or both, against the same, shall be
prepared. The person or persons who prepare the argument or explanation, or both, against any
law, section, or item, submitted to the electors by referendum petition, may be named in such
petition and the persons who prepare the argument or explanation, or both, for any proposed law
or proposed amendment to the constitution may be named in the petition proposing the same.
The person or persons who prepare the argument or explanation, or both, for the law, section, or
item, submitted to the electors by referendum petition, or against any proposed law submitted by
supplementary petition, shall be named by the general assembly, if in session, and if not in
session then by the governor. The law, or proposed law, or proposed amendment to the
constitution, together with the arguments and explanations, not exceeding a total of three
hundred words for each, and also the arguments and explanations, not exceeding a total of three
hundred words against each, shall be published once a week for three consecutive weeks
preceding the election, in at least one newspaper of general circulation in each county of the
state, where a newspaper is published. The secretary of state shall cause to be placed upon the
ballots, the ballot language for any such law, or proposed law, or proposed amendment to the
constitution, to be submitted. The ballot language shall be prescribed by the Ohio ballot board in
the same manner, and subject to the same terms and conditions, as apply to issues submitted by
the general assembly pursuant to Section 1 of Article XVI of this constitution. The ballot
language shall be so prescribed and the secretary of state shall cause the ballots so to be printed
as to permit an affirmative or negative vote upon each law, section of law, or item in a law
appropriating money, or proposed law, or proposed amendment to the constitution. The style of
all laws submitted by initiative and supplementary petition shall be: “Be it Enacted by the People
of the State of Ohio,” and of all constitutional amendments: “Be it Resolved by the People of the
State of Ohio.” The basis upon which the required number of petitioners in any case shall be
determined shall be the total number of votes cast for the office of governor at the last preceding
election therefor. The foregoing provisions of this section shall be self-executing, except as
herein otherwise provided. Laws may be passed to facilitate their operation, but in no way
limiting or restricting either such provisions or the powers herein reserved.
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Attachment B
ARTICLE II
Section 1.

[Legislative Power]

(A) The legislative power of the state shall be vested in a General Assembly, consisting of a
Senate and House of Representatives, but the people reserve to themselves the power of the
initiative and referendum, as set forth in this article. The limitations expressed in the constitution
on the power of the General Assembly to enact laws shall be deemed limitations on the power of
the people to enact laws.
(B) The provisions of this article concerning the initiative and referendum shall be selfexecuting, except as herein otherwise provided. Laws may be passed to facilitate their operation,
but in no way limiting or restricting either such provisions or the powers herein preserved.
Section 1a.

[Initiative to Amend the Constitution]

(A) The people reserve the power to propose an amendment to the constitution, independent of
the General Assembly, and may do so by filing with the attorney general an initial initiative
petition proposing an amendment to the constitution. The initial petition shall be signed by one
thousand or more electors.
(B) The initial initiative petition submitted to the attorney general shall contain the full text of
only one proposed constitutional amendment and a summary that contains a fair and truthful
statement of it. The proponents may also submit, at their discretion, a suggested title, a suggested
explanation of the constitutional amendment, and suggested ballot language. Where appropriate,
the proposed constitutional amendment and the summary shall contain gender-neutral language.
The petition shall have printed across the top: “Amendment to the Constitution Proposed by
Initiative Petition to be Submitted Directly to the Electors” and shall set forth the full text of the
proposed amendment.

1

(1) The attorney general shall examine the summary to determine whether it is a fair and
truthful statement of the proposed constitutional amendment, and shall examine the
proposed constitutional amendment and summary to determine whether they contain
appropriate gender-neutral language.
(2) If the attorney general determines that the summary is a fair and truthful statement of
the proposed constitutional amendment and that the proposed amendment and summary
contain appropriate gender-neutral language, the attorney general shall so notify the
proponents, and shall certify the petition and forward the petition and the summary, along
with the suggested title, suggested explanation, and suggested ballot language, if
applicable, to the ballot board.
(3) If the attorney general determines that the summary is not a fair and truthful statement
of the proposed constitutional amendment or that the proposed constitutional amendment
or summary does not contain appropriate gender-neutral language, the attorney general
shall advise the proponents of the basis for this determination and return the petition and
the summary to the proponents for revision and resubmission, if they elect to do so.
(C) Upon receiving the certified petition and summary, and, if applicable, the suggested title, the
suggested explanation, and the suggested ballot language from the attorney general, the Ohio
ballot board shall, within fourteen days:
(1) Determine whether the petition contains only one proposed constitutional amendment.
If the ballot board determines that the petition contains only one proposed constitutional
amendment, the board shall certify its approval to the attorney general, who then files the
petition with the secretary of state. If the ballot board determines that the petition
contains more than one proposed constitutional amendment, the board shall divide the
2

initiative petition into individual petitions each containing only one proposed
constitutional amendment and certify its approval to the attorney general. If the board so
divides an initiative petition and so certifies its approval to the attorney general, the
proponents shall resubmit to the attorney general appropriate summaries for each of the
individual petitions arising from the ballot board’s division of the petition. The
proponents may, at their discretion, also resubmit a suggested title, explanation, and
ballot language for each individual petition. The attorney general then shall review the
resubmission or resubmissions as provided in this article.
(2) Prescribe the title and ballot language. The prescribed title and ballot language shall
be printed on the face of the initiative petition proposing the constitutional amendment,
along with the date they were prescribed by the board, prior to circulation of the initiative
petition. No other summary of the proposed amendment shall be required to be printed
on the initiative petition.
(3) Prepare the explanation of the proposed amendment.
(D) Upon completion of review and certification as described in divisions B and C of this
section, proponents may circulate the petition.
(E) The petition shall be required to bear the signatures of ten percent or more of the electors of
the state, including five percent or more of the electors from each of one-half or more of the
counties as determined by the total number of votes cast for the office of governor at the last
preceding election for that office.
(F) Upon obtaining the required signatures, proponents shall submit the petition and signatures to
the secretary of state for verification. Proponents of an initiative petition to propose an
amendment may submit the petition to the secretary of state at any time, but the petition must be
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submitted to the secretary of state before the first day of June in an even-numbered year for the
proposed amendment to appear on the ballot that year.
(G) Upon verifying the requirements of the petition and signatures on the petition as provided in
this article, the secretary of state shall submit the proposed amendment for the approval or
rejection of the electors at the next general election held in an even-numbered year.
(H) If the proposed amendment to the constitution is approved by at least 55 percent of the
electors voting on the issue, it shall take effect thirty days after it is approved.
(I) If conflicting proposed amendments to the constitution are approved at the same election by
at least 55 percent of the electors voting for the proposed amendments, the one receiving the
highest number of affirmative votes shall be the amendment to the constitution.
(J) An amendment that the electors approve shall be published by the secretary of state.
(K) Proponents who are aggrieved by the determinations of the attorney general, the ballot board,
or the secretary of state under this section may challenge the determination in the Supreme Court
of Ohio. The Supreme Court shall have exclusive, original jurisdiction in all such challenges.
Section 1b.

[Initiative to Enact Laws]

(A) The people reserve the power to propose a law, independent of the General Assembly, and
may do so by filing with the attorney general an initial initiative petition proposing a law to the
General Assembly. The petition shall be signed by one thousand or more electors.
(B) The initial initiative petition submitted to the attorney general shall contain the full text of the
proposed law and a summary of it that contains a fair and truthful statement of the proposed law.
The proponents may also submit, at their discretion, a suggested title, a suggested explanation of
the proposed law, and suggested ballot language. The proposed law shall contain only one
subject. Where appropriate, the proposed law shall contain gender-neutral language.
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petition shall have printed across the top: “Law Proposed by Initiative Petition First to be
Submitted to the General Assembly” and shall set forth the full text of the proposed law.
(1) The attorney general shall examine the summary to determine whether the summary is
a fair and truthful statement of the proposed law and whether the summary contains
appropriate gender-neutral language.
(2) If the attorney general determines the summary is a fair and truthful statement of the
proposed law and that appropriate gender-neutral language has been used, the attorney
general shall so notify the proponents, and shall certify the petition and forward it and the
summary, along with the suggested title, suggested explanation, and suggested ballot
language, if applicable, to the ballot board.
(3) If the attorney general determines the summary is not a fair and truthful statement of
the proposed law or determines the proposed law does not contain appropriate genderneutral language, the attorney general shall advise the proponents of the basis for this
determination and return the proposed law or the summary to the proponents for revision
and resubmission, if they elect to do so.
(C) Upon receiving the certified petition and summary, and, if applicable, the suggested title,
suggested explanation, and suggested ballot language from the attorney general, the Ohio ballot
board shall, within fourteen days:
(1) Determine whether the petition contains only one proposed law. If the ballot board
determines that the petition contains only one proposed law, the board shall certify its
approval to the attorney general, who then files the petition with the secretary of state. If
the ballot board determines that the petition contains more than one proposed law, the
board shall divide the initiative petition into individual petitions each containing only one
5

proposed law and certify their approval to the attorney general. If the board so divides an
initiative petition and so certifies its approval to the attorney general, the proponents shall
resubmit to the attorney general appropriate summaries for each of the individual
petitions arising from the ballot board’s division of the petition. The proponents may, at
their discretion, also resubmit a suggested title, explanation, and ballot language for each
individual petition. The attorney general then shall review the resubmissions as provided
in this article.
(2) Prescribe the title and ballot language. The prescribed title and ballot language shall
be printed on the face of the initiative petition proposing the law, along with the date they
were prescribed by the board, prior to circulation of the initiative petition. No other
summary of the proposed law shall be required to be printed on the initiative petition.
(3) Prepare the explanation of the proposed law.
(D) Upon completion of review and certification as described in divisions B and C of this
section, proponents may circulate the petition.
(E) The petition shall be required to bear the signatures of five percent or more of the electors of
the state, including two and one-half percent or more of the electors from each of one-half or
more of the counties, as determined by the total number of votes cast for the office of governor at
the last preceding election for that office.
(F) Upon obtaining the required signatures, proponents shall submit the petition and signatures to
the secretary of state for verification. Proponents of an initiative to propose a law to the General
Assembly may do so by filing the initiative petition with the secretary of state at any time, but
the petition must be filed with the secretary of state before the first day of February for the
proposed law to be submitted to the voters at the general election that year. A proposed law filed
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with the secretary of state after the first day of February shall be submitted to the voters the
general election in the following year.
(G) Upon receipt of the petition, the secretary of state shall transmit a copy of the petition and
full text of the proposed law to the General Assembly. If the proposed law is passed by the
General Assembly, either as petitioned for or in an amended form, it shall be subject to the
referendum under Section 1c of this article.
(H) If before the first day of June immediately following the filing of the petition the General
Assembly does not pass the proposed law in the form as filed with the secretary of state, and the
petition is not withdrawn as provided by law, and, upon verifying the requirements of the
petition and signatures on the petition as provided in this article, the secretary of state shall
submit the proposed law for the approval or rejection of the electors at the next general election.
(I) If the proposed law is approved by a majority of the electors voting on the issue, it shall take
effect thirty days after the election at which it was approved in lieu of any amended form of the
law that may have been passed by the General Assembly.
(J) If conflicting proposed laws are approved at the same election by a majority of the total
number of votes cast for each of the proposed laws, the one receiving the highest number of
affirmative votes shall be the law.
(K) A law proposed by initiative petition and approved by the electors shall not be subject to
veto by the governor.
(L) A law proposed by initiative petition and approved by the electors shall be published by the
secretary of state.
(M) A law proposed by initiative petition and approved by the electors shall not be subject to
repeal, amendment, or revision by act of the General Assembly for five years after its effective
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date, unless upon the affirmative vote of two-thirds of all members elected to each branch of the
general assembly, and further approved by the governor or the General Assembly as specified in
Article II, Section 16.
(N) Proponents who are aggrieved by the determinations of the attorney general, the ballot board,
or the secretary of state under this section may challenge the determination in the Supreme Court
of Ohio. The Supreme Court shall have exclusive, original jurisdiction in all such challenges.
Section 1c.

[Referendum to Challenge Laws]

(A) The people reserve the power through the referendum to challenge a law, section of law, or
item in a law appropriating money, and may do so at any time within ninety days after the law
has been filed by the governor in the office of the secretary of state, by filing with the secretary
of state an initial referendum petition signed by one thousand or more electors.
(B) The initial referendum petition shall contain the full text of the law, section of law, or item in
a law appropriating money being challenged and a summary that contains a fair and truthful
statement of the law being challenged. The challengers may also submit, at their discretion, a
suggested title, a suggested explanation of the law being challenged, and suggested ballot
language. The petition shall have printed across the top: “Referendum Petition to Challenge a
Law Enacted by the General Assembly to be Submitted to the Electors” and shall set forth the
full text of the law being challenged. (C) The secretary of state shall verify the number of
signatures and compare the law being challenged with the law on file with the office of the
secretary of state. If the petition is correct, the secretary of state shall so certify and shall file the
petition with the attorney general.
(D) Within ten days of receiving the petition challenging a law, section of law, or item in a law
appropriating money,
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(1) The attorney general shall examine the summary to determine whether the summary is
a fair and truthful statement of the law being challenged
(2) If the attorney general determines the summary is a fair and truthful statement of the
law being challenged, the attorney general shall so notify the challengers, and shall
certify the referendum petition and forward the petition and the summary, along with the
suggested title, suggested explanation, and suggested ballot language, if applicable, to the
ballot board.
(3) If the attorney general determines the summary is not a fair and truthful statement of
the law being challenged, the attorney general shall advise the challengers of the basis for
this determination and return the petition or the summary to the challengers for revision
and resubmission, if they elect to do so
(E) Upon receiving the certified petition and summary, and, if applicable, the suggested title, the
suggested explanation, and the suggested ballot language from the attorney general, the Ohio
ballot board shall, within fourteen days:
(1) Prescribe the title and ballot language. The prescribed ballot title and language shall
be printed on the face of the referendum petition challenging the law, section of law, or
item in a law appropriating money being challenged along with the date they were
prescribed by the board. No other summary of the proposed amendment shall be required
to be printed on the initiative petition.
(2) Prepare the explanation of the proposed referendum.
(F) Upon completion of review and certification as described in divisions C, D and E of this
section, proponents may circulate the petition.
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(G) The petition shall be required to bear the signatures of six percent or more of the electors of
the state, including three percent or more of the electors from each of one-half or more of the
counties, as determined by the total number of votes cast for the office of governor at the last
preceding election for that office.
(H) Upon verifying the requirements of the petition as provided in this article, the secretary of
state shall submit the challenge for the approval or rejection of the electors, by referendum vote,
at the next primary or general election occurring sixty days or more after the process for
verifying and challenging the requirements of the petition and signatures on the petition is
complete.
(I) If a law, section of law, or item in a law appropriating money subjected to a challenge by
referendum is approved by a majority of the electors voting on the issue, it shall go into effect
thirty days after the election at which it is approved.
(J) If a referendum petition is filed challenging any section of law or item in a law appropriating
money, the remainder of the law that is not being challenged shall not be prevented or delayed
from going into effect.
(K) A law providing for a tax levy, a law providing appropriation for current expenses of the
state government and state institutions, or an emergency law necessary for the immediate
preservation of the public peace, health, or safety, as determined under Section 15(G) of this
article, shall not be subject to challenge by referendum.
(L) Challengers who are aggrieved by the determinations of the attorney general, the ballot
board, or the secretary of state under this section may challenge the determination in the
Supreme Court of Ohio. The Supreme Court shall have exclusive, original jurisdiction in all
such challenges.
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Section 1d. [Petition Requirements]
(A) An initiative or referendum petition filed under this article may be presented in separate
parts, but each part shall contain a full and correct copy of the title and text of the proposed
constitutional amendment, proposed law, or the challenged law, section of law, or item in a law
appropriating money, to be submitted to the electors, as well as a full and correct copy of the
summary approved by the attorney general.
(B) Each person who signs an initiative or referendum petition shall sign in ink and only for the
person individually, and shall provide the person’s residential address and the date the person
signed the petition. The General Assembly may prescribe by law for the collection of electronic
signatures in addition to or in lieu of petitions signed in ink.
(C) Each separate part of an initiative or referendum petition shall contain a statement of the
person who circulated the part, as may be required by law, indicating that the circulator
witnessed the affixing of every signature to the part. The General Assembly may prescribe by
law for the witnessing of electronic signatures presented in addition to or in lieu of petitions
signed in ink.
(D) In determining the sufficiency of the signatures required for an initiative or referendum
petition, the secretary of state shall consider only the signatures of persons who are electors.
Section 1e.

[Verifying and Challenging Petitions]

(A) Within thirty days following the filing of an initiative or referendum petition, the secretary of
state shall verify the validity or invalidity and sufficiency or insufficiency of the petition and the
signatures on the petition pursuant to the requirements of this article. If the secretary of state
determines that the petition contains insufficient valid signatures overall or with respect to the
minimum number of counties as required by this article, the proponents shall be provided ten
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additional days to file a supplemental petition with valid signatures to cure the deficiency. If
additional signatures are filed, the secretary of state shall determine their validity and sufficiency
within ten days following the filing of the additional signatures.
(B) The Supreme Court of Ohio shall have original and exclusive jurisdiction over all challenges
made to the secretary of state’s determination as to the validity, invalidity, sufficiency or
insufficiency of an initiative or referendum petition and the signatures on such petition.
(C) A challenge to the secretary of state’s determination of validity, invalidity, sufficiency or
insufficiency of the initiative or referendum petition and the signatures on such petition shall be
filed with the Supreme Court within seven days after the secretary of state’s determination. The
Supreme Court shall hear and rule on a challenge within fourteen days after the filing of the
challenge with the court. If the Supreme Court does not rule on the challenge within fourteen
days after the filing of the challenge to the petition or the signatures, the petition and signatures
shall be deemed to be valid and sufficient in all respects.
(D) If the Supreme Court determines the signatures are insufficient, additional signatures to the
petition may be filed with the secretary of state within ten days following the Supreme Court’s
ruling. If additional signatures are filed, the secretary of state shall determine their validity and
sufficiency within ten days following the filing of the additional signatures.
(E) A challenge to the secretary of state’s determination as to the validity, invalidity, sufficiency
or insufficiency of the additional signatures shall be filed with the Supreme Court within seven
days of the secretary of state’s determination. The Supreme Court shall hear and rule on any
challenges to the additional signatures within fourteen days of the filing of the challenge with the
court. If the Supreme Court does not rule on the challenge within fourteen days of the filing of
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the challenge, the petition and signatures shall be deemed to be valid and sufficient in all
respects.
(F) The filing of further signatures and challenges to petitions and signatures shall be not be
permitted following the Supreme Court’s determination as to the sufficiency of the additional
signatures.
(G) The approval of a proposed amendment to the constitution or a proposed law, submitted by
initiative petition and approved by a majority of the electors voting on the issue, shall not be held
unconstitutional on account of the insufficiency of the petitions proposing the issue.

The

rejection of a law, section of law, or item in a law appropriating money, challenged in a
referendum petition and rejected by a majority of the electors voting on the issue, shall not be
held invalid on account of the insufficiency of the petitions initiating the challenge.
Section 1f.

[Explanation and Publication of Ballot Issue]

(A) A true copy of all laws or amendments to the constitution proposed by initiative, or any law,
section of law, or item in a law appropriating money being challenged by referendum petition,
shall be prepared by the ***secretary of state. The proponents or challengers may prepare and
file with the secretary of state an argument for the proposed laws or proposed constitutional
amendments or against any challenged law, section of law, or item in a law appropriating money.
The person or persons who prepare the argument for any proposed law or proposed amendment
to the constitution shall be named in the petition. The person or persons who prepare the
argument against any law, section, or item submitted to the electors by referendum shall be
named in the petition.
(B) The person or persons who prepare the argument for the law, section, or item, submitted to
the electors by referendum petition, or against any proposed law or amendment submitted by
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petition, shall be named by the General Assembly, if in session, and, if not in session, then by the
governor.
(C) An argument or explanation prepared under this article shall each be three hundred words or
less, but such word count shall not include the identification of the person or persons preparing
the arguments or explanations.
(D) The full text of the proposed amendment to the constitution, the proposed law, or the law,
section of law, or item in a law appropriating money, together with the title, the ballot language,
the explanation, and the arguments for and against each shall be published once a week for three
consecutive weeks preceding the election in at least one newspaper of general circulation in each
county of the state, where a newspaper is published. The General Assembly may prescribe by
law for the electronic publication of the items required by this section in addition to or in lieu of
newspaper publication.
Section 1g.

[Placing on the Ballot]

(A) The secretary of state shall place on the ballot language for submission to the electors for a
vote on an amendment to the constitution proposed by initiative petition, on a law proposed by
initiative petition, and on a law, section of law, or item in a law appropriating money challenged
by referendum petition.
(B) The ballot language shall be prescribed by the Ohio ballot board in the same manner and
under the same terms and conditions as apply to proposed amendments submitted by the General
Assembly under Article XVI, Section 1 of this constitution.
(C) The secretary of state shall cause the ballots to be prepared to permit an affirmative or
negative vote on each proposed amendment to the constitution, proposed law, or law, section of
law, or item in a law appropriating money.
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(D) The style of all constitutional amendments submitted by an initiative petition shall be: “Be it
Resolved by the People of the State of Ohio.” The style of all laws submitted by initiative
petition shall be: “Be it Enacted by the People of the State of Ohio.”
Section 1h.

[Limitation of Use]

(A) The power of the initiative shall not be used to pass a law authorizing any classification of
property for the purpose of levying different rates of taxation on the property or of authorizing
the levy of any single tax on land, land values, or land sites at a higher rate or by a different rule
than is or may be applied to improvements on the land or to personal property.
(B)(1) Restraint of trade or commerce being injurious to this state and its citizens, the power of

the initiative shall not be used to pass an amendment to this constitution that would grant or
create a monopoly, oligopoly, or cartel, specify or determine a tax rate, or confer a commercial
interest, commercial right, or commercial license to any person, nonpublic entity, or group of
persons or nonpublic entities, or any combination thereof, however organized, that is not then
available to other similarly situated persons or nonpublic entities.
(2) Prior to circulation, a constitutional amendment to be proposed by initiative petition shall be
presented to the ballot board and if, in the opinion of the ballot board, the amendment would
conflict with division (B)(l) of this section, the board shall prescribe two separate questions to
appear on the ballot, as follows:
(a) The first question shall be as follows: "Shall the petitioner, in violation of division (B)(l) of
Section lh of Article II of the Ohio Constitution, be authorized to initiate a constitutional
amendment that grants or creates a monopoly, oligopoly, or cartel, specifies or determines a tax
rate, or confers a commercial interest, commercial right, or commercial license that is not
available to other similarly situated persons?"
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(b) The second question shall describe the proposed constitutional amendment.
(c) If both questions are approved or affirmed by at least 55 percent of the electors voting on
them, then the constitutional amendment shall take effect. If only one question is approved or
affirmed by at least 55 percent of the electors voting on it, then the constitutional amendment
shall not take effect.
(C) The Supreme Court shall have original and exclusive jurisdiction in any action that relates to
this section.
Section 1i.

[Application to Municipalities]

The powers of the initiative and referendum are reserved to the people of each municipality, as
provided by law, on questions which a municipality may be authorized by law to control by
legislative action.
Section 15.

[How Bills Shall Be Passed]
*

*

*

(G) An emergency law, necessary for the immediate preservation of the public peace, health, or
safety, must receive upon a yea and nay vote the affirmative vote of two-thirds of all members
elected to each branch of the General Assembly. The reason for the emergency shall be set forth
in a separate section of the law, which shall be passed only upon an affirmative yea and vote,
upon a separate roll call thereon, of two-thirds of all members elected to each branch of the
General Assembly. When votes are required to be taken by a yea and nay vote under thus
section, the names of the members voting for and against the bill and the reason for the
emergency shall be entered upon the journal.
Section 17.

[Effective Date of Laws](A) Except as otherwise provided in this section, a law

passed by the General Assembly and signed by the governor, shall go into effect ninety days
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after the governor files it with the secretary of state, or in a case in which a veto of the governor
is overridden ninety days after the presiding officer of the second house to exercise the veto files
it with the secretary of state. In cases in which a bill becomes law because the governor has not
signed it within the time limitation and requirements specified in Article II, Section 16, the law
shall go effect as if the governor had signed it within the specified time limitation.

(B) A law passed by the General Assembly and signed by the governor providing for tax levies,
appropriations for the current expenses of state government and state institutions, and emergency
laws necessary for the immediate preservation of the public peace, health, or safety, shall go into
effect when filed by the governor with the secretary of state, or in a case in which a veto of the
governor is overridden ninety days after the presiding officer of the second house to exercise the
veto files it with the secretary of state. In cases in which a bill becomes law because the governor
has not signed it within the time limitation and requirements specified in Article II, Section 16,
the law shall go effect as if the governor had signed it within the specified time limitation.
(C) When a petition, signed by six per centum of the electors of the state and verified as herein
provided, shall have been filed with the secretary of state within ninety days after any law shall
have been filed by the governor in the office of the secretary of state, ordering that such law,
section of such law or any item in such law appropriating money be submitted to the electors of
the state for their approval or rejection, the secretary of state shall submit to the electors of the
state for their approval or rejection such law, section or item, in the manner herein provided, at
the next succeeding regular or general election in any year occurring subsequent to one hundred
twenty-five days after the filing of such petition, and no such law, section or item shall go into
effect until and unless approved by a majority of those voting upon the same. If, however, a
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referendum petition is filed against any such section or item, the remainder of the law shall not
thereby be prevented or delayed from going into effect.
(V10b) (5-3-2017)
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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
LEGISLATIVE BRANCH AND EXECUTIVE BRANCH COMMITTEE
OHIO CONSTITUTION
ARTICLE II, SECTION 2
ELECTION AND TERM OF STATE LEGISLATORS
[OPTION ONE]
______________________________________________________________________________

The Legislative Branch and Executive Branch Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article II, Section
2 of the Ohio Constitution concerning the election and term of state legislators. It is issued
pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s Rules of Procedure
and Conduct.
Recommendation
The committee recommends that Article II, Section 2 be amended to add one term to the current
limit imposed on state senators, and two terms to the current limit imposed on state
representatives. The committee further recommends that Article II, Section 2 be amended to
allow legislators holding office at the time of the effective date of the amendment to continue to
serve up to a total of 12 consecutive years.
Background
Article II, Section 2, reads as follows:
Representatives shall be elected biennially by the electors of the respective house
of representatives districts; their term of office shall commence on the first day of
January next thereafter and continue two years.
Senators shall be elected by the electors of the respective senate districts; their
terms of office shall commence on the first day of January next after their
election. All terms of senators which commence on the first day of January, 1969
shall be four years, and all terms which commence on the first day of January,
1971 shall be four years. Thereafter, except for the filling of vacancies for

unexpired terms, senators shall be elected to and hold office for terms of four
years.
No person shall hold the office of State Senator for a period of longer than two
successive terms of four years. No person shall hold the office of State
Representative for a period longer than four successive terms of two years. Terms
shall be considered successive unless separated by a period of four or more years.
Only terms beginning on or after January 1, 1993 shall be considered in
determining an individual's eligibility to hold office.
In determining the eligibility of an individual to hold office in accordance [with]
to this article, (A) time spent in an office in fulfillment of a term to which another
person was first elected shall not be considered provided that a period of at least
four years passed between the time, if any, [in] which the individual previously
held that office, and the time the individual is elected or appointed to fulfill the
unexpired term; and (B) a person who is elected to an office in a regularly
scheduled general election and resigns prior to the completion of the term for
which he or she was elected, shall be considered to have served the full term in
that office.
Article II concerns the Legislative Branch, providing the organizational structure and
membership requirements of the General Assembly, the governor’s veto power, and the
procedures for initiative and referendum.
Amendments, Proposed Amendments, and Other Review
The 1802 Constitution provided for terms of only one year for representatives and two years for
senators.1 The 1851 Constitution increased the terms to two years for each. Term lengths of two
years for senators remained in place until 1956, when voters approved, by a vote of 57.4 percent
to 42.6 percent, an amendment that increased the term of office to four years.2 Another
amendment in 1967 staggered senate terms, requiring only half of the senate to stand for election
at a time.3
In the early 1990s, some 21 states enacted state legislative term limits, responding to public
opinion that “career politicians” were to blame for perceived governmental deficiencies. 4 In line
with that trend, Ohio voters adopted an amendment limiting all state legislators to eight
consecutive years of service, with the result that senators may only serve two successive terms of
four years, and representatives may only serve four successive terms of two years. 5 Placed on
the ballot by initiative petition as Issue 3, the measure was approved on November 3, 1992 by a
margin of 2,982,285 to 1,378,009, or 68.4 percent to 31.6 percent.6
In the 1970s, the Ohio Constitutional Revision Commission did not review this provision.
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Litigation Involving the Provision
Article II, Section 2 has not been the subject of litigation; however, similar state constitutional
provisions by which Ohio and other states imposed term limits upon federal congressional
offices were rejected in U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995) (“Allowing
individual States to adopt their own qualifications for congressional service would be
inconsistent with the Framers' vision of a uniform National Legislature representing the people
of the United States.”).
Presentations and Resources Considered
The committee received two presentations from John C. Green, Ph.D., Director of the Bliss
Institute of Applied Politics at the University of Akron, and one presentation from Ann
Henkener, First Vice President of the League of Women Voters of Ohio on this issue.
First Green Presentation
John C. Green first presented to the committee on April 10, 2014. According to Dr. Green,
Ohio’s model, called the “common model,” imposes eight-year consecutive limits in each
chamber, while other models include six- or eight-year consecutive limits for the house and
senate respectively, twelve-year lifetime limitations in both chambers combined, and twelve-year
consecutive limits in each chamber. Dr. Green indicated that, between 1997 and 2012, six states
repealed or struck down term limits, while one state enacted term limits. Thus, in 2014, 15 states
had legislative term limits.
Describing the impact of legislative term limits, Dr. Green stated that term limits have impeded
the development of legislative leaders, reducing leaders’ agenda-setting and coalition-building
capabilities. He further indicated that the limits reduce the influence of the legislative branch in
state government, instead empowering the executive branch, administrative agencies,
nonpartisan staff, and lobbyists. Dr. Green also indicated that term limits increase partisanship
and reduce the time legislators have to accomplish legislative goals. He noted that term limits
have failed to achieve the goal of increasing the number of “citizen legislators,” as opposed to
career legislators. Dr. Green observed that term limits have not increased gender, racial, or
ethnic diversity in state legislatures.
Dr. Green stated that term limits have had only a modest impact on the electoral process, with no
increase in the overall competitiveness of elections, no decrease in campaign spending, and an
increase in the role of party caucuses in legislative campaigns. Dr. Green opined that, despite
these drawbacks, term limits will continue to have strong public support. However, he stated
that increasing the limits from 8 years to 12 years may alleviate the problem of a diminished role
for legislative leadership. He also indicated that allowing former legislators to return to office
mitigates some of the impact of term limits.
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Second Green Presentation
In his second presentation to the committee, on June 12, 2014, Dr. Green presented polling data
related to term limits. Conducted by the Center for Marketing and Opinion Research for the
Bliss Institute in April 2014, the “2014 Akron Buckeye Poll” surveyed a random sample of 1,078
registered Ohio voters, including both landline and cell phone users. Participants were asked
whether they thought term limits produced poor government or good government and whether
the limits have helped or hurt the state. The resulting data, with a margin of error of plus or
minus three percentage points, indicates that 57 percent of those polled indicated they thought
that term limits have helped the state, with 30 percent stating that the limits hurt the state and 13
percent having no opinion. These figures may be compared with 2005 polling data indicating
that 59 percent of voters believed that term limits help the state, with 30 percent saying the limits
hurt the state and 11 percent indicating they had no opinion.
Asked whether term limits should be kept at eight years, extended to 12 years, or repealed
altogether, 70 percent of those polled favored keeping term limits at eight years, with 13 percent
willing to extend the limits to 12 years, 12 percent agreeing that they should be repealed
altogether, and five percent having no opinion. Queried as to whether they could accept an
increase in the limit to 12 years, 38 percent of participants answered that they were firm on
keeping the total number of years served at eight, with 32 percent willing to accept a 12-year
limit, 13 percent being firm on a 12-year limit, 12 percent supporting a complete repeal of term
limits, and five percent having no opinion.
Asked whether they would support increasing state legislative terms by two years, meaning that
representatives would serve a four-year term and senators a six-year term, 61 percent of
participants indicated they would support such a measure, with 36 percent indicating they would
not and three percent having no opinion.
Sixty-two percent of participants stated that it should take a legislator less than five years to learn
the job, while 28 percent said five-to-ten years was appropriate, seven percent identifying more
than 10 years as the correct time span, and three percent having no opinion.
Henkener Presentation
Ann Henkener, First Vice President of the League of Women Voters of Ohio (“League”),
presented to the committee on July 10, 2014. According to Ms. Henkener, the League’s long
opposition to term limits is based upon the rationale that terms are inherently limited to two years
for representatives and four years for senators, requiring legislators to seek re-election at the end
of those terms. Ms. Henkener asserted that the arguments against term limits as presented by the
League to voters in 1992, when the current version of Article II, Section 2 appeared on the ballot,
have proved mostly true. As she described them, those arguments are that term limits create
more “lame duck” legislators, reduce competition for legislative seats, result in less-experienced
legislators, reduce institutional memory, impede long-term thinking about societal problems, and
increase the power of staff, bureaucrats, and lobbyists. Ms. Henkener opined that voters
continue to support the concept of term limits because they are perceived as a counterbalance to
problems attributed to the redistricting process. She stated that if redistricting reform occurs,
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allowing for more competitive districts, then voters might look more favorably on extending
term limits.
Conclusion
The Legislative Branch and Executive Branch Committee concludes that Article II, Section 2
should be amended to expand term limits for state senators by one term, and for state
representatives by two terms. The committee also concludes that these extensions should apply
to legislators who are in office at the time of the effective date of an amendment, with the result
that senators serving their first term would be eligible to hold office for two more four-year
terms, while senators in their second term would be eligible for one additional four-year term.
Likewise, representatives in their first term may hold office for five more two-year terms, those
in their second term would be permitted four more two-year terms, and so on. The modified
provision additionally would allow newly-elected legislators to be eligible to serve twelve
consecutive years in their respective houses.
The committee also recommends that Article II, Section 2 be reorganized to first describe the
length of term and term limits for state senators, followed by a description of the length of term
and term limits for state representatives. This reorganization does not substantially change the
meaning of the provision but is intended to assist the reader’s comprehension of the meaning of
the section. These proposed changes bring the format of the section in line with the structure of
other sections in Article II.
Thus, the committee recommends Section 2 be amended as shown in Attachment A, which
provides a marked-up version of the provision. Attachment B provides a clean version of
Section 2, if the proposed amendment is adopted.
Date Issued
After formal consideration by the Legislative Branch and Executive Branch Committee on
March 12, 2015, and April 9, 2015, the committee voted to issue this report and recommendation
on April 9, 2015.

Endnotes
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4
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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
LEGISLATIVE BRANCH AND EXECUTIVE BRANCH COMMITTEE
OHIO CONSTITUTION
ARTICLE II, SECTION 2
ELECTION AND TERM OF STATE LEGISLATORS
[OPTION TWO]
______________________________________________________________________________

The Legislative Branch and Executive Branch Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article II, Section
2 of the Ohio Constitution concerning the election and term of state legislators. It is issued
pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s Rules of Procedure
and Conduct.
Recommendation
The committee recommends that Article II, Section 2 be amended to allow all newly-elected state
legislators to serve a total of twelve consecutive years, consisting of three four-year terms for
senators and six two-year terms for representatives. The committee also recommends that this
expansion of the current eight-year limit on consecutive terms of legislative service not apply to
current members of the General Assembly, with the result that all members already in office at
the time of the effective date of the amendment would be limited to eight years consecutive
service.
Background
Article II, Section 2, reads as follows:
Representatives shall be elected biennially by the electors of the respective house
of representatives districts; their term of office shall commence on the first day of
January next thereafter and continue two years.
Senators shall be elected by the electors of the respective senate districts; their
terms of office shall commence on the first day of January next after their
election. All terms of senators which commence on the first day of January, 1969
shall be four years, and all terms which commence on the first day of January,

1971 shall be four years. Thereafter, except for the filling of vacancies for
unexpired terms, senators shall be elected to and hold office for terms of four
years.
No person shall hold the office of State Senator for a period of longer than two
successive terms of four years. No person shall hold the office of State
Representative for a period longer than four successive terms of two years. Terms
shall be considered successive unless separated by a period of four or more years.
Only terms beginning on or after January 1, 1993 shall be considered in
determining an individual's eligibility to hold office.
In determining the eligibility of an individual to hold office in accordance [with]
to this article, (A) time spent in an office in fulfillment of a term to which another
person was first elected shall not be considered provided that a period of at least
four years passed between the time, if any, [in] which the individual previously
held that office, and the time the individual is elected or appointed to fulfill the
unexpired term; and (B) a person who is elected to an office in a regularly
scheduled general election and resigns prior to the completion of the term for
which he or she was elected, shall be considered to have served the full term in
that office.
Article II concerns the Legislative Branch, providing the organizational structure and
membership requirements of the General Assembly, the governor’s veto power, and the
procedures for initiative and referendum.
Amendments, Proposed Amendments, and Other Review
The 1802 Constitution provided for terms of only one year for representatives and two years for
senators.1 The 1851 Constitution increased the terms to two years for each. Term lengths of two
years for senators remained in place until 1956, when voters approved, by a vote of 57.4 percent
to 42.6 percent, an amendment that increased the term of office to four years. 2 Another
amendment in 1967 staggered senate terms, requiring only half of the senate to stand for election
at a time.3
In the early 1990s, some 21 states enacted state legislative term limits, responding to public
opinion that “career politicians” were to blame for perceived governmental deficiencies. 4 In line
with that trend, Ohio voters adopted an amendment limiting all state legislators to eight
consecutive years of service, with the result that senators may only serve two successive terms of
four years, and representatives may only serve four successive terms of two years.5 Placed on
the ballot by initiative petition as Issue 3, the measure was approved on November 3, 1992 by a
margin of 2,982,285 to 1,378,009, or 68.4 percent to 31.6 percent.6
In the 1970s, the Ohio Constitutional Revision Commission did not review this provision.
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Litigation Involving the Provision
Article II, Section 2 has not been the subject of litigation; however, similar state constitutional
provisions by which Ohio and other states imposed term limits upon federal congressional
offices were rejected in U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995) (“Allowing
individual States to adopt their own qualifications for congressional service would be
inconsistent with the Framers' vision of a uniform National Legislature representing the people
of the United States.”).
Presentations and Resources Considered
The committee received two presentations from John C. Green, Ph.D., Director of the Bliss
Institute of Applied Politics at the University of Akron, and one presentation from Ann
Henkener, First Vice President of the League of Women Voters of Ohio on this issue.
First Green Presentation
John C. Green first presented to the committee on April 10, 2014. According to Dr. Green,
Ohio’s model, called the “common model,” imposes eight-year consecutive limits in each
chamber, while other models include six- or eight-year consecutive limits for the house and
senate respectively, twelve-year lifetime limitations in both chambers combined, and twelve-year
consecutive limits in each chamber. Dr. Green indicated that, between 1997 and 2012, six states
repealed or struck down term limits, while one state enacted term limits. Thus, in 2014, 15 states
had legislative term limits.
Describing the impact of legislative term limits, Dr. Green stated that term limits have impeded
the development of legislative leaders, reducing leaders’ agenda-setting and coalition-building
capabilities. He further indicated that the limits reduce the influence of the legislative branch in
state government, instead empowering the executive branch, administrative agencies,
nonpartisan staff, and lobbyists. Dr. Green also indicated that term limits increase partisanship
and reduce the time legislators have to accomplish legislative goals. He noted that term limits
have failed to achieve the goal of increasing the number of “citizen legislators,” as opposed to
career legislators. Dr. Green observed that term limits have not increased gender, racial, or
ethnic diversity in state legislatures.
Dr. Green stated that term limits have had only a modest impact on the electoral process, with no
increase in the overall competitiveness of elections, no decrease in campaign spending, and an
increase in the role of party caucuses in legislative campaigns. Dr. Green opined that, despite
these drawbacks, term limits will continue to have strong public support. However, he stated
that increasing the limits from 8 years to 12 years may alleviate the problem of a diminished role
for legislative leadership. He also indicated that allowing former legislators to return to office
mitigates some of the impact of term limits.

OCMC

Ohio Const. Art. II, §2
3

Second Green Presentation
In his second presentation to the committee, on June 12, 2014, Dr. Green presented polling data
related to term limits. Conducted by the Center for Marketing and Opinion Research for the
Bliss Institute in April 2014, the “2014 Akron Buckeye Poll” surveyed a random sample of 1,078
registered Ohio voters, including both landline and cell phone users. Participants were asked
whether they thought term limits produced poor government or good government and whether
the limits have helped or hurt the state. The resulting data, with a margin of error of plus or
minus three percentage points, indicates that 57 percent of those polled indicated they thought
that term limits have helped the state, with 30 percent stating that the limits hurt the state and 13
percent having no opinion. These figures may be compared with 2005 polling data indicating
that 59 percent of voters believed that term limits help the state, with 30 percent saying the limits
hurt the state and 11 percent indicating they had no opinion.
Asked whether term limits should be kept at eight years, extended to 12 years, or repealed
altogether, 70 percent of those polled favored keeping term limits at eight years, with 13 percent
willing to extend the limits to 12 years, 12 percent agreeing that they should be repealed
altogether, and five percent having no opinion. Queried as to whether they could accept an
increase in the limit to 12 years, 38 percent of participants answered that they were firm on
keeping the total number of years served at eight, with 32 percent willing to accept a 12-year
limit, 13 percent being firm on a 12-year limit, 12 percent supporting a complete repeal of term
limits, and five percent having no opinion.
Asked whether they would support increasing state legislative terms by two years, meaning that
representatives would serve a four-year term and senators a six-year term, 61 percent of
participants indicated they would support such a measure, with 36 percent indicating they would
not and three percent having no opinion.
Sixty-two percent of participants stated that it should take a legislator less than five years to learn
the job, while 28 percent said five-to-ten years was appropriate, seven percent identifying more
than 10 years as the correct time span, and three percent having no opinion.
Henkener Presentation
Ann Henkener, First Vice President of the League of Women Voters of Ohio (“League”),
presented to the committee on July 10, 2014. According to Ms. Henkener, the League’s long
opposition to term limits is based upon the rationale that terms are inherently limited to two years
for representatives and four years for senators, requiring legislators to seek re-election at the end
of those terms. Ms. Henkener asserted that the arguments against term limits as presented by the
League to voters in 1992, when the current version of Article II, Section 2 appeared on the ballot,
have proved mostly true. As she described them, those arguments are that term limits create
more “lame duck” legislators, reduce competition for legislative seats, result in less-experienced
legislators, reduce institutional memory, impede long-term thinking about societal problems, and
increase the power of staff, bureaucrats, and lobbyists. Ms. Henkener opined that voters
continue to support the concept of term limits because they are perceived as a counterbalance to
problems attributed to the redistricting process. She stated that if redistricting reform occurs,
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allowing for more competitive districts, then voters might look more favorably on extending
term limits.
Conclusion
The Legislative Branch and Executive Branch Committee concludes that Article II, Section 2
should be amended to expand term limits for newly-elected state senators by one term, and for
state representatives by two terms. The committee does not recommend extending term limits
for current members of the General Assembly, who would be limited to eight consecutive years
of service in their respective houses.
The committee also recommends that Article II, Section 2 be reorganized to first describe the
length of term and term limits for state senators, followed by a description of the length of term
and term limits for state representatives. This reorganization is intended to assist the reader’s
comprehension of the meaning of the section. The committee further recommends that the
provision be reorganized to include a supplemental paragraph entitled “Effective Date and
Repeal,” consisting of a description of when the provision, if adopted, would take effect. The
committee also recommends the inclusion of “Schedule 1,” consisting of an explanation that the
extended term limits contained in the revised provision will only apply to newly appointed or
elected legislators. These proposed changes bring the format of the section in line with the
structure of other sections in Article II.
Therefore, the committee recommends Section 2 be amended as shown in Attachment A, which
provides a marked-up version of the provision. Attachment B provides a clean version of
Section 2, if the proposed amendment is adopted.
Date Issued
After formal consideration by the Legislative Branch and Executive Branch Committee on
March 12, 2015, and April 9, 2015, the committee voted to issue this report and recommendation
on April 9, 2015.
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Option Two
Article II, Section 2
Representatives shall be elected biennially by the electors of the respective House of
Representatives districts; their term of office shall commence on the first day of January
next thereafter and continue two years.
Senators shall be elected by the electors of the respective Senate districts; their. The
terms term of office of a senator shall commence on the first day of January next after
their following the election. All terms of senators which commence on the first day of
January, 1969 shall be four years, and all terms which commence on the first day of
January, 1971 shall be four years. Thereafter, except for the filling of vacancies for
unexpired terms, senators shall be elected to and hold office for terms of four years. No
person shall hold the office of senator for a period longer than three successive terms of
four years. Terms shall be considered successive unless separated by a period of four or
more years.
Representatives shall be elected biennially by the electors of the respective House of
Representative districts. The term of office of a representative shall commence on the
first day of January following the election and continue two years. No person shall hold
the office of representative for a period longer than six successive terms of two years.
Terms shall be considered successive unless separated by a period of four or more years.
No person shall hold the office of State Senator for a period of longer than two
successive terms of four years. No person shall hold the office of State Representative
for a period longer than four successive terms of two years. Terms shall be considered
successive unless separated by a period of four or more years. Only terms beginning on
or after January 1, 1993 shall be considered in determining an individual's eligibility to
hold office.
In determining the eligibility of an individual to hold office in accordance to with this
article, (A) time spent in an office in fulfillment of a term to which another person was
first elected shall not be considered provided that a period of at least four years passed
between the time, if any, in which the individual previously held that office, and the
time the individual is elected or appointed to fulfill the unexpired term; and (B) a
person who is elected to an office in a regularly scheduled general election and resigns
prior to the completion of the term for which he or she was elected, shall be considered
to have served the full term in that office.
EFFECTIVE DATE AND REPEAL
If adopted by a majority of the electors voting on this proposal, Section 2 of Article II as
amended by this proposal shall take effect on January 1, 2017, and existing Section 2 of Article
II shall be repealed effective January 1, 2017.

OCMC

Ohio Const. Art. II, §2
Attachment B1

SCHEDULE 1
The version of Section 2 of Article II in effect on December 31, 2016, shall apply to senators and
representatives who are in office on that date.
The version of Section 2 of Article II as amended by this proposal shall first apply to senators
and representatives who are appointed or elected on or after the effective date of this amendment
and who are not in office on December 31, 2016.
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Option Two
Article II, Section 2
Senators shall be elected by the electors of the respective Senate districts. The term of
office of a senator shall commence on the first day of January following the election. All
terms of senators which commence on the first day of January 1969 shall be four years,
and all terms which commence on the first day of January 1971 shall be four years.
Thereafter, except for the filling of vacancies for unexpired terms, senators shall be
elected to and hold office for terms of four years. No person shall hold the office of
senator for a period longer than three successive terms of four years. Terms shall be
considered successive unless separated by a period of four or more years.
Representatives shall be elected biennially by the electors of the respective House of
Representatives districts. The term of office of a representative shall commence on the
first day of January following the election and continue two years. No person shall hold
the office of representative for a period longer than six successive terms of two years.
Terms shall be considered successive unless separated by a period of four or more years.
In determining the eligibility of an individual to hold office in accordance with this
article, (A) time spent in an office in fulfillment of a term to which another person was
first elected shall not be considered provided that a period of at least four years passed
between the time, if any, in which the individual previously held that office, and the time
the individual is elected or appointed to fulfill the unexpired term; and (B) a person who
is elected to an office in a regularly scheduled general election and resigns prior to the
completion of the term for which he or she was elected, shall be considered to have
served the full term in that office.
EFFECTIVE DATE AND REPEAL
If adopted by a majority of the electors voting on this proposal, Section 2 of Article II as
amended by this proposal shall take effect on January 1, 2017, and existing Section 2 of
Article II shall be repealed effective January 1, 2017.
SCHEDULE 1
The version of Section 2 of Article II in effect on December 31, 2016 shall apply to
senators and representatives who are in office on that date.
The version of Section 2 of Article II as amended by this proposal shall first apply to
senators and representatives who are appointed or elected after the effective date of this
amendment and who are not in office on December 31, 2016.
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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
______________________________________________________________________________
REPORT AND RECOMMENDATION OF THE
BILL OF RIGHTS AND VOTING COMMITTEE
OHIO CONSTITUTION
ARTICLE V, SECTION 6
MENTAL CAPACITY TO VOTE
______________________________________________________________________________
The Bill of Rights and Voting Committee of the Ohio Constitutional Modernization Commission
issues this report and recommendation regarding Article V, Section 6 of the Ohio Constitution
concerning the disenfranchisement of mentally incapacitated persons. It is issued pursuant to
Rule 8.2 of the Ohio Constitutional Modernization Commission’s Rules of Procedure and
Conduct.
Recommendation
Based on the following and for the reasons stated herein, the committee recommends that Article
V, Section 6 in its current form be repealed, and that a new section be adopted as follows:
The General Assembly shall provide that no person who has been determined
under law to lack the mental capacity to vote shall have the rights and privileges
of an elector during the time of incapacity.
Background
Article V of the Ohio Constitution concerns the Elective Franchise.
Article V, Section 6 reads as follows:
No idiot, or insane person, shall be entitled to the privileges of an elector.
The clear purpose of the provision is to disqualify from voting persons who are mentally
incapacitated. The provision modifies the broad enfranchisement of United States citizens over
the age of 18 who otherwise meet the qualifications of an elector, as contained in Article V,
Section 1.1

When this provision was adopted as part of the 1851 Ohio Constitution, words such as “idiot,”
“lunatic,” and “feebleminded,” were commonly used to describe persons of diminished mental
capacity. In modern times, however, the descriptors “idiot” and “insane person” have taken on a
pejorative meaning and are not favored. Throughout the 1800s, an “idiot” was simply a person
with diminished mental capacity, what later was termed “mental retardation,” and what is now
referred to as being “developmentally disabled.” Further, the word “idiot” conveyed that it was a
permanent state of mental incapacity, possibly congenital, as opposed to “mania” “dementia,” or
“insanity,” which signified potentially transient or temporary conditions.2 Today, the word
“idiot” has become an insult, suggesting someone who is willfully foolish or uninformed.3
The use of both the word “idiot” and the phrase “insane person” in Article V, Section 6 suggests
that the privileges of an elector were to be denied both to persons with permanently diminished
mental capacity, as well as to persons whose condition is or could be temporary.
In one of the few cases discussing the meaning and origin of the words “idiot” and “insane
persons” in this provision, the Marion County Common Pleas Court in 1968 observed:
From my review of legal literature going back to 1800 it seems apparent that the
common definition of the word “idiot,” as understood in 1851 when our present
Constitution was in the main adopted, meant that it refers to a person who has
been without understanding from his nativity, and whom the law, therefore,
presumes never likely to attain any. I am unable to find anything indicating any
real change in this definition to this date. * * *
The words “insane person,” however, most commonly then as well as now, refer
to a person who has suffered such a deprivation of reason that he is no longer
capable of understanding and acting with discretion and judgment in the ordinary
affairs of life. It seems quite apparent that some persons who once had normal
reason and sense faculties become permanently insane. Others lose their normal
perception and reason for relatively short periods of time such as day, a week, or a
month or two, and then regain their normal condition for either their entire life or
for some lesser indeterminate period. During these lucid intervals such persons
commonly exercise every characteristic of normality associated with all those
persons who have never, even for a short period, been deprived of their normal
reasoning faculties.
Baker v. Keller, 15 Ohio Misc. 215, 229, 237 N.E.2d 629, 638 (Marion CP Ct. 1968).
Amendments, Proposed Amendments, and Other Review
Article V, Section 6 has not been amended since its adoption as part of the 1851 Ohio
Constitution.
In the 1970s, the Elections and Suffrage Committee (“E&S Committee”) of the Ohio
Constitutional Revision Commission (“1970s Commission”) discussed whether to amend the
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provision in order to remove the “idiot” and “insane person” references. The E&S Committee’s
discussion centered both on the words themselves, which were recognized as outdated and
potentially offensive, as well as the provision’s vagueness:
The present provision concerning mental illness and voting is unsatisfactory for
several reasons. First, the constitutional language is simply a direct prohibition.
The General Assembly is not expressly given the power to determine which
mental conditions are such that a person should not vote, nor to establish
procedures for determining who does or who does not fall into the categories.
Statutory authority for the courts to deny the vote to involuntarily committed
patients is nevertheless provided in [Ohio Revised Code] section 5122.15, dealing
with legal incompetency. But this provision carries out neither the letter nor the
spirit of the constitutional prohibition. The law now tolerates the voting of some
persons who may in fact be mentally incompetent. A voluntary patient who does
not request a hearing before the probate court retains his civil rights, among them
the right to vote. The loss of the right to vote is based upon the idea that a person
in need of indeterminate hospitalization is also legally incompetent. But there are
other persons whose right to vote may be challenged on the basis of insanity,
either at the polls or in the case of contested election results. In these instances,
there are no provisions resolving how hearings must be conducted, by whom, or
even the crucial question of whether medical evidence shall be required. The lack
of procedure for determining who is “insane” or an “idiot” could allow persons
whose opinions are unpopular or whose lifestyles are disapproved to be
challenged at the polls, and they may lose their right to vote without the
presentation of any medical evidence whatsoever.4
The E&S Committee acknowledged that “large scale and possibly arbitrary exclusion from
voting are a greater danger to the democratic process than including some who may be mentally
incompetent to vote.” The E&S Committee concluded that “a person should not be denied the
right to vote because he is ‘incompetent,’ but only if he is incompetent for the purpose of
voting,” ultimately recommending a revision that would exclude from the franchise persons who
are “mentally incompetent for the purpose of voting.”5 The 1970s Commission voted to submit
this recommendation to the General Assembly, specifically proposing repeal of the section and
replacing it with a new Section 5 that would read:
The General Assembly shall have power to deny the privileges of an elector to
any person adjudicated mentally incompetent for the purpose of voting only
during the period of such incompetency.6
For reasons that are not clear, the General Assembly did not present this issue to the voters.
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Litigation Involving the Provision
Only two Ohio Supreme Court cases refer to this provision. An early case, Sinks v. Reese, 19
Ohio St. 306 (1869), cited it to support a holding that some votes by mentally-impaired residents
of an asylum could be disqualified; however, the court counted a vote by a resident who was
“greatly enfeebled by age,” because “the reverence which is due to ‘the hoary head’ ought to
have left his vote uncontested.” The court also mentioned the provision in State ex rel. Melvin v.
Sweeney, Secy. of State, 154 Ohio St. 223, 94 N.E.2d 785 (1950), in which the court held
constitutional a statutory provision that required county boards of elections to provide ballot
assistance to physically disabled voters, but prohibited them from providing similar assistance to
illiterate voters.
The provision also was cited in the context of an election in which a person of diminished mental
capacity was alleged to have been improperly allowed to vote. In re South Charleston Election
Contest, 1905 Ohio Misc. LEXIS 191, 3 Ohio N.P. (n.s.) 373 (Clark County Probate Court,
1905), involved a contested election relating to the sale of liquor in which one voter was deemed
by the court to be mentally incompetent for the purpose of voting, with the result that the election
was so close as to be declared null and void.
Baker v. Keller, supra, a common pleas case, cited Article V, Section 6 in relation to its
conclusion that a litigant could not base a motion for new trial on the allegation that a mentally
ill juror should have been disqualified where there had been no adjudication of incompetence.
More recently, a Maine federal court decision has been relied on in other jurisdictions for its
holding that imposition of a guardianship for mental health reasons does not equate with mental
incapacity for purposes of voting. Doe v. Rowe, 156 F. Supp. 2d 35, 59 (D. Me. 2001), concluded
that federal equal protection and due process guarantees require a specific finding that an
individual is mentally incompetent for the purpose of voting before disqualification can occur.
Doe v. Rowe was cited in Bell v. Marinko, 235 F. Supp.2d 772 (N.D. Ohio 2002), for the
proposition that, because voting is a fundamental right, disenfranchisement based on residency
requirements must be predicated on notice and an opportunity to be heard.
Presentations and Resources Considered
Michael Kirkman, Disability Rights Ohio
On December 11, 2014, Michael Kirkman, executive director of Disability Rights Ohio, a legal
advocacy and rights protection organization, presented to the committee on the topic of voting
rights for the disabled. Mr. Kirkman attended the committee meeting again on February 12,
2015, to provide additional assistance as the committee discussed potential changes to Article V,
Section 6.
According to Mr. Kirkman, society’s perception of mental disability has changed since 1851,
when neglect, isolation, and segregation were typical responses. Social reform after the Civil
War helped create institutions for housing and treating the mentally ill, but there was little
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improvement in societal views of mental illness. Mr. Kirkman noted that, even as medical and
psychiatric knowledge expanded, the mentally ill were still living in deplorable conditions and
were sometimes sterilized against their will. By the 1950s, there was a growing awareness that
the disabled should be afforded greater rights, with the recognition that due process requirements
must be met before their personal liberties and fundamental rights could be constrained. Mr.
Kirkman observed that Article V, Section 1 gives broad basic eligibility requirements for being
an Ohio voter, but Article V, Section 6 constitutes the only categorical exception in that it
automatically disenfranchises people with mental disabilities. Mr. Kirkman further noted the
difficulty in defining “mental incapacity for the purpose of voting,” commenting that mental
capacity is not fixed in time or static in relation to every situation, and that even mental health
experts have difficulty defining the concept. According to Mr. Kirkman, the better practice is to
make an individualized determination of decisional capacity in the specific context in which it is
challenged.
Mr. Kirkman emphasized the view of the disability community that full participation in the
political process is essential, and for this reason he advocated removal of Article V, Section 6,
without replacement. Alternately, if Article V, Section 6 cannot be entirely eliminated, Mr.
Kirkman recommended the provision should be phrased as an affirmative statement of nondiscrimination, such as “No person otherwise qualified to be an elector shall be denied any of the
rights or privileges of an elector because of a disability.” He also stated that the self-enabling
aspect of the current provision should be changed to reflect that the General Assembly has the
authority to enact laws providing due process protection for persons whose capacity to vote is
subject to challenge.
In his second appearance before the committee on February 12, 2015, Mr. Kirkman commented
that the phrase “mentally incompetent to vote” is not currently favored when drafting legislative
enactments. Instead, he said the mental health community favors expressing the concept as a
lack of mental “capacity,” or as being “mentally incapacitated.” Mr. Kirkman noted that the
word “incompetent” is a purely legal term used in guardianship and criminal codes, while
“mental incapacity” more specifically describes the mental state that would affect whether a
person could vote.
Mr. Kirkman again appeared before the committee on November 12, 2015 to answer questions
from committee members about proposed changes to the provision. Reiterating that experts
dispute what is meant by “capacity to vote,” Mr. Kirkman said one way to address that question
would be to include language giving the General Assembly an express role in deciding what
circumstances should affect voting rights.
Huhn Presentation
On November 12, 2015, the committee heard a presentation by Wilson R. Huhn, professor
emeritus at the University of Akron School of Law, who spoke on behalf of the American Civil
Liberties Union of Ohio (“ACLU”). After describing the constitutional due process
requirements relating to the right to vote, Professor Huhn advocated for removing Article V,
Section 6, saying the General Assembly would still retain the ability to establish procedures for
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denying the right to vote to persons who are incapable of voting. Prof. Huhn said mental health
experts use methods to evaluate performance that are far more than a simple IQ test, and that
people have abilities based on living skills, communication skills, and common sense.
Research Materials
The committee benefited from several memoranda that described relevant research, as well as
posed questions for consideration and suggested possible changes to the section.
Staff research presented to the committee indicates that voting is a fundamental right that the
United States Supreme Court calls the “essence of a democratic society.” Reynolds v. Sims, 377
U.S. 553, 555 (1964). “No right is more precious in a free country than that of having a voice in
the election of those who make the laws under which, as good citizens, we must live. Other
rights, even the most basic, are illusory if the right to vote is undermined.” Wesberry v. Sanders,
376 U.S. 1, 17 (1964). In addition, disenfranchisement is considered to be a denial of a
fundamental liberty, subject to basic due process protections that ensure fundamental fairness.
Lassiter v. Dept. of Social Servs., 452 U.S. 18, 24 (1981). In reviewing provisions affecting the
exercise of the elective franchise, courts apply the balancing test in Mathews v. Eldridge, 424
U.S. 319 (1976), by which the individual’s interest in participating in the democratic process is
weighed against the state’s interest in ensuring that those who vote understand the act of voting.
Dunn v. Blumstein, 405 U.S. 330 (1972). Because voting is a fundamental right, the high court
has held a state’s interest in limiting its exercise must be compelling, and the limitations
themselves must be narrowly tailored to meet that compelling interest. See, e.g., Kramer v.
Union Free Sch. Dist., 395 U.S. 621 (1969); Crawford v. Marion Cty. Election Bd., 553 U.S.
181, 191 (2008).7
The committee also reviewed other state constitutions that address disenfranchisement of the
mentally impaired. Although nine states have no constitutional provision relating to a voter’s
mental status, the remainder contain a limitation on voting rights for persons experiencing mental
impairment, with three of those states having a provision that grants discretion to the state
legislature to determine whether to disenfranchise. Significantly, only four states, Ohio,
Kentucky, Mississippi, and New Mexico, retain the descriptors “idiots” and “insane persons,”
with other states referring to such persons as being mentally incompetent, mentally incapacitated,
or as having a mental disability.
Additional Resources
Research that assisted the Committee’s consideration of this issue included Sally Balch Hurme &
Paul S. Appelbaum, Defining and Assessing Capacity to Vote: The Effect of Mental Impairment
on the Rights of Voters, 38 McGeorge L.Rev. 931 (2007); James T. McHugh, Idiots and Insane
Persons: Electoral Exclusion and Democratic Values Within the Ohio Constitution, 76 Albany
L.Rev. 2189 (2013); Kay Schriner, The Competence Line in American Suffrage Law: A Political
Analysis, Disability Studies Quarterly, Vol. 22, No. 2, page 61; Kay Schriner & Lisa A. Ochs,
Creating the Disabled Citizen: How Massachusetts Disenfranchised People Under
Guardianship, 62 Ohio St. L.J. 481 (2001).
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Discussion and Consideration
In reviewing possible changes to Article V, Section 6, the committee first considered whether to
simply replace the offensive references with more appropriate language, leaving the rest of the
section intact. However, some members emphasized the importance of additionally stating that
any disenfranchisement due to lack of mental capacity must last only during the period of
incapacity.
The committee also discussed whether to retain the section’s “self-executing” status, or whether
to include language that would specifically authorize or require the General Assembly to create
laws governing the disenfranchisement of mentally incapacitated persons. On this question,
some members asserted that expressly requiring or empowering the General Assembly to act was
unnecessary because this legislative authority is inherent. Ultimately, it was the consensus of the
committee that expressly requiring or enabling action by the General Assembly is necessary in
order to acknowledge an evolving understanding of the concept of “mental capacity for the
purpose of voting,” and so the committee concluded that the section should include such
language.
The committee also addressed what would be the appropriate descriptor for persons whose
mental disability would disqualify them from voting. On this question, the committee found
persuasive Michael Kirkman’s assertion that the preferred modern reference is to an individual’s
“incapacity,” rather than to his or her “incompetence.” Members of the committee agreed that
“mental incapacity” would be an acceptable phrase to substitute for “idiots” and “insane
persons.” Combined with the committee’s consensus that disenfranchisement should occur only
during the time of the individual’s incapacity, allowing voting to be restored to persons who
recover their mental capacity, the committee concluded that the appropriate phrase should be
“mental incapacity to vote.”
The committee also considered the significance of the use of the phrase “privileges of an elector”
in the section, as opposed to using the phrase “privileges of a voter” or “rights of a voter.” One
committee member noted that “privileges of an elector” would not indicate merely voting, but
would include activities such as running for public office or signing a petition. Further
discussion centered on the symbolic or other differences between using the word “privilege” and
using the word “right,” as well as the inclusion of the word “entitled” in the section. Some
committee members expressed a strong preference for having the new section refer to voting as a
“right,” a word choice they believed would signify the importance of the act of voting, and
emphasize the constitution’s protection of the individual’s voting prerogative. Other committee
members were reluctant to change the reference to “privileges of an elector,” because of the
possibility that the original meaning and application of that phrase would be lost. Several
members acknowledged that the “privilege versus right” controversy was larger than could be
thoroughly addressed or satisfactorily resolved by the committee, and that, in any case, its
resolution was not necessary to revising the section.
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As a compromise, the committee agreed to recommend that the phrase read “rights and
privileges of an elector,” so as to embrace both the concept of voting as a right and the concept,
articulated in the original language of the section, of an “elector” having privileges beyond those
of simply voting.
Debate arose over whether to include an explicit reference to judicial review, due process, or
adjudication, as a prerequisite to disenfranchisement. Some committee members said they were
inclined to exclude the reference based on their view that due process must be satisfied
regardless of whether the provision expressly mentions the need for it. These committee
members indicated that a constitutional provision that expressly requires adjudication could
complicate or interfere with current procedures for ascertaining whether an individual is capable
of voting. Other committee members said requiring adjudication would emphasize that the
burden is on the state to prove that an individual’s mental state disqualifies him or her from
voting, rather than the burden being on the individual to prove sufficient mental capacity to vote.
Some members sought to include language that would emphasize that voting is a right that
should not be removed absent adjudication. Those members expressed the view that a
constitutional provision that doesn’t express this concept is not fair to the citizen.
The committee was divided between those who wanted to include a reference to adjudication,
and those who did not. As a way of addressing the issue of adjudication, the committee decided
the amendment should require the General Assembly to enact laws governing the legal
determination of whether a person lacks the mental capacity to vote. The committee also agreed
its recommendation should focus on substituting the references to “idiots” and “insane persons”
with the adjective phrase “lacks the mental capacity to vote.” The committee further concluded
that the provision could recognize both the “rights” and “privileges” of an elector, and that the
disenfranchisement would only be during the period of incapacity.
The Bill of Rights and Voting Committee concluded that the considerations and interests
supporting the change proposed by the 1970s Commission remain relevant today. Specifically,
current knowledge regarding mental illness and cognitive impairment, as well as modern distaste
for adjectives like “idiot,” continue to provide justification for amending this provision.8
Additionally, the current provision does not require that the subject individual be mentally
incapacitated for the purposes of voting. The committee concluded that, without this specific
element, the current provision lacks proper protection for persons asserted to be incapable of
voting due to mental disability.
In addition to these considerations, the committee acknowledged the view that voting is a right,
and that an individual possesses the “privileges of an elector,” which may include the ability to
sign petitions or run for public office. Thus, the committee desired the new provision to signify
that it is both of these potentially separate rights or interests that are infringed when a person is
determined to lack mental capacity for the purpose of voting.
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Conclusion
Based on these considerations, the Bill of Rights and Voting Committee recommends that Article
V, Section 6 be repealed and replaced with the following new provision:
The General Assembly shall provide that no person who has been determined
under law to lack the mental capacity to vote shall have the rights and privileges
of an elector during the time of incapacity.
The recommended amendment serves the goal of:





Requiring the General Assembly to enact laws relating to the disenfranchisement of
persons lacking the mental capacity to vote;
Removing all outdated or pejorative references to mentally incapacitated persons;
Specifying that the disenfranchisement only applies to the period of incapacity; and
Requiring that only mental incapacity for the purposes of voting would result in
disenfranchisement.

Date Issued
After considering this report and recommendation on September 10, 2015, November 12, 2015,
and March 10, 2016, the Bill of Rights and Voting Committee, by a vote of six to one, voted to
issue this report and recommendation on March 10, 2016.

Endnotes
1

Article V, Section 1 provides:
Every citizen of the United States, of the age of eighteen years, who has been a resident of the
state, county, township, or ward, such time as may be provided by law, and has been registered to
vote for thirty days, has the qualifications of an elector, and is entitled to vote at all elections. Any
elector who fails to vote in at least one election during any period of four consecutive years shall
cease to be an elector unless he again registers to vote.

2

Although the discipline of psychology was in its infancy in the 1800s, the Ohio Supreme Court’s description of
insanity in 1843 reflects a surprisingly modern view:
*** [I]t should be remembered that “insanity is a disease of the mind, which assumes as many and
various forms as there are shades of difference in the human character. It exists in all imaginable
varieties, and in such a manner as to render futile any attempt to give a classification of its
numerous grades and degrees that would be of much service, or, under any circumstances, safe to
be relied upon in judicial investigations. It is an undoubted fact, that, in determining a question of
lunacy, the common sense of mankind must ultimately be relied on, and, in the decision, much
assistance cannot be derived from metaphysical speculations, although a general knowledge of the
faculties of the human mind, and their mode of operations, will be of great service in leading to
correct conclusions. Clark v. State, 12 Ohio 483 (Ohio 1843), quoting Shelford on Lunacy, 38.
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A full citation to “Shelford on Lunacy” is Leonard Shelford, A Practical Treatise on The Law Concerning Lunatics,
Idiots, and Persons of Unsound Mind, with an Appendix of The Statutes of England, Ireland, and Scotland, Relating
to Such Persons and Precedents and Bills of Costs (London, Wm. McDowall. 1833).
3

See Merriam Webster Dictionary, http://www.merriam-webster.com/dictionary/idiot (1. usually offensive: a person
affected with extreme mental retardation; 2. a foolish or stupid person). For further discussion of 19th century
scientific and political views on the subject of disenfranchisement of the mentally incompetent, see Kay Schriner,
The Competence Line in American Suffrage Law: A Political Analysis, 22 Disability Stud. Q., no. 2, 2002, at 61; and
Kay Schriner and Lisa A. Ochs, Creating the Disabled Citizen: How Massachusetts Disenfranchised People Under
Guardianship, 62 Ohio St. L.J. 481 (2001).
4

Ohio Constitutional Revision Commission (1970-77), Proceedings Research, Volume 5, Elections and Suffrage
Committee Report, 2502, 2515 (Apr. 22, 1974), http://www.lsc.ohio.gov/ocrc/v5%20pgs%2021952601%20elections-suffrage%202602-2743%20local%20govt.pdf (last visited Oct. 28, 2015).
5

Id. at 2516.

6

Ohio Constitutional Revision Commission (1970-77), Recommendations for Amendments to the Constitution, Part
7, Elections and Suffrage, 23-25 (Mar. 15, 1975)
http://www.lsc.ohio.gov/ocrc/recommendations%20pt7%20elections%20and%20suffrage.pdf (last visited Oct. 28,
2015).
7

A discussion of Due Process and Equal Protection jurisprudence related to state constitutional provisions that
disenfranchise the mentally impaired may be found in Jennifer A. Bindel, Equal Protection Jurisprudence and the
Voting Rights of Persons with Diminished Mental Capacities, 65 N.Y.U. Ann. Surv. Am. L. 87 (2009).
8

Since the 1970s, the General Assembly has undertaken efforts to purge the Ohio Revised Code of outdated or
pejorative references to persons having diminished mental capacity, and to protect the civil rights of persons subject
to guardianships. Thus, Am. Sub. H.B. 53, introduced and passed by the 127 th General Assembly, removed all
statutory references to “lunatic,” “idiot,” “imbecile,” “drunkard,” “deaf and dumb,” and “insane,” in 29 sections of
the Revised Code, replacing them, where necessary, with more modern references.
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