1938 Proposed Ohio Judicial Appointment Amendment

¢ Sought to modify Article IV of Ohio Constitution to provide for the appointment of
judges to the Ohio Supreme Court and the Courts of Appeals, and for local control over
appointment methods for lower courts.

¢ FElements of Proposal included:

® creation of eight-member judicial council, consisting of: chief justice; one
judge from courts of appeals; one common pleas judge; one judge from
probate court; one judge from municipal court; and three practicing
attorneys to be chosen by governor

®= judicial council submits to governor three to five names for each judicial
vacancy

® governor chooses one name from list
" govemnor’s selection sent to state Senate for confirmation within 60 days

* judge, once confirmed, serves term:; subsequent terms would require
: affirmative vote in a retention election

¢ Bach county and municipality to decide by majority vote whether to adopt appointive
system for their trial courts.

e Election held November 8, 1938.

Result; No: 1,237,443  (66.58%)
Yes: 621,011  (33.42%)

Sources: http://ballotpedia.org

Michael E. Solimine and Richard B. Saphire, “The Selection of Judges in Ohio”
The History of Ohio Law (M. Benedict, J. Winkler, eds) at 219-221 (2004).
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- Ohio Judicial Appointment, Amendment 1 (1938) - Ballotpedia  Page 2 of 4

Election results via: Ohio XTI e XTI « XIII »
Secretary of State XIVeXVe
XVI e XVII -
XVIII «
Schedule

(http‘://www.sos.state.oh.us/s0s/upload/elections/historicanssuehist.pdf)

Text of measure

The language that appeared on the ballot:

¢¢ Anamendment to the Constitution of Qhio proposing that Section 1 of
Article IV of the Constitution of Ohio be supplemented by adding
sections la, 1b, 1c, 1d, le, 1fand lg and that section 2, 5, 10, 13, 14,
15 and 18 of Article IV of the Constitution of Ohio be amended, so as
to provide for the original appointment of judges of the supreme court
and courts of appeals and to enable the voters of a county or
municipality to adopt or rescind the adoption of the appointment
method of selecting the judges of all lower courts in the county
including municipal courts. The method of appointment is briefly as
follows: when a vacancy occurs the governor reports the fact to the
judicial council composed of eight members, as follows: one judge of
the court of appeals, chosen by the judges of the courts of appeals; one
common pleas judge, chosen by the common pleas judges, one probate
judge, chosen by the probate judges; one municipal judge, chosen by
the municipal judges; and three attorneys appointed by the governor.
The judicial council recommends the names of not less than three nor
more than five persons to the governor who must appoint one of those
so recommended. The governor’s appointment requires confirmation
by the senate.

At the end of each six years of service the judges so appointed are
required to run against their records at the general election on a ballot
without competing candidates for retention and continuation in office,

http://ballotpedia.org/Ohio J udicial Appointment, Amendment ... 6/7/2014
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1987 Ohio End the Direct Election of Appellate Judge, Issue 3

Establish thirteen nominating commissions, one for supreme court and one for each court
of appeals.

Nominating commissions composed of equal numbers lawyers and non-lawyers.

Each court of appeals commission would consist of eight to sixteen members, the actual
number to be chosen by General Assembly.

Supreme Court nominating commission composed of twenty-four members, with no
more than half from same political party.

Commission screens potential candidates for judicial vacancies and forwards list of three
names to governor, who would select one for appointment,

Within two to four years, judge would face unopposed retention election, and would have
to receive at least 55% of vote.

In any trial court district, a majority vote could apply this procedure to trial courts.
GA required to enact implementing legislation within 180 days.
Election held November 3, 1987.

Result: No: 1,600,588 (64.56%)
Yes: 878,685 (35.44%)

Sources: http://ballotpedia.org

Solimine and Saphire, “The Selection of Judge in Ohio”.
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Ohio End the Direct Election of Appellate Judges, Issue 3 (198... Page2of4

Election results via: Ohio XI o XTI « XIII «
Secretary of State XIV e XV e
XVI e XVII «
XVIII «
Schedule |

(http://Www.sos.state.oh.us/sos/upload/elections/historical/issuehist.pdf)

Text of measure

The language appeared on the ballot as:™

“ Proposed Constitutional Amendment 59
To adopt Section 7 and amend Sections 6 and 13 of Article IV of the
Constitution of the State of Ohio

Present Ohio law provides for the direct election of the justices of the
Supreme Court and judges of the Court of Appeals. This proposed
amendment would:

1. Change the way Ohio selects its Supreme Court and Appeals
Court judges by abolishing the direct election method.

2. Create judicial nominating commissions that would nominate
three persons for each vacancy on the Ohio Supreme Court or
Court of Appeals. The commission would be made up half of
lawyer and half of non-lawyers. Of these, no more than half can
have the same political affiliation. A judicial nomination
commission shall nominate the persons who in the opinion of the
commission have the highest personal and professional
qualifications among those available. The governor must appoint
one of the nominees.

3. Require persons appointed as judges to run without an opponent
in a general election for retention in office in two to four years. A
55 percent “yes” vote would be required for retention for a full
six-year term; less than 55 percent would create a vacancy in the
office.

http://ballotpedia.org/Ohio_End_the_Direct_Election_of_Appellat. . 6/7/2014 -
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asked to cast a “yes” or “no” vote as to whether that judge should remain on the bench. If
{ voters choose not to retain a judge, that seat is declared vacant and a new judge is appointed
using the same merit selection process.

Chart 1 provides an overview of current judicial selection methods among the states.

Chart 1;

Judicial Selection in the States: Appellate and General Jurisdiction Courts

Commission- Gubernatorial (G) Combined merit
based or legislative (L) Partisan Nonpartisan selection and
appointmenf? appointment election election other methods?
Alaska California (G) Alabama Arkansas Arizona
Colorado Maine (G) Mlinois Georgia Florida
Connecticut New Jersey (G) Louisiana Idaho Indiana
Delaware South Carolina (L) | Ohio? Kentucky Kansas

D.C. Virginia (L) Pennsylvania | Michigan4 Missouri
Hawaii Texas Minnesota New York
Iowa Mississippi Oklahoma
Maryland Montana South Dakota
Massachusetts Nevada Tennessee
Nebraska North Carolina

New Hampshire North Dakota

New Mexico Oregon

Rhode Island Washington

Utah West Virginia

Vermont

Wyoming

1 The following nine states use commission-based appointment only to fill midterm vacancies on some or all levels of
court: Alabama, Georgia, Idaho, Kentucky, Minnesota, Montana, Nevada, North Dakota, and Wisconsin.

2 In these states, appellate court judges are chosen through commission-based appointment, and trial court judges are
chosen through commission-based appointment or in partisan or nonpartisan elections.

3 Although party affiliations for judicial candidates are not listed on the general election ballot, candidates are
nominated in partisan primary elections.

4 Although party affiliations for supreme court candidates are not listed on the general election ballot, candidates
may be nominated atparty conventions.

REASONS FOR REFORM -

Given the primacy of the judiciary in protecting and advancing the rule of law in a
democratic society, the method used to select judges is important to every American. While any
method of judicial selection may have flaws, it is the belief of the ABA, the American Judicature
Society, and many legal experts and scholars across the nation that some form of merit selection
should be used in every state. Merit selection encourages community involvement in judicial
selection, limits the role of political favoritism, and ensures that judges are well qualified to
occupy positions of public trust.

The majority of states continue to use some form of elective system to select and/or
retain their judges. The popularity of both contested and retention elections is premised on a
belief that judges should be accountable to the public, as are leaders in other branches of
government. Legislators and other elected officials are meant to be representatives of the views

T
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Common Elements of State Judicial Selection Systems
Prepared by Richard B. Saphire

Establishment of nominating commissions

- Most commonly established by constitutional amendment (see, e.g. IAALS
Principles; Rhode Island); in some states by statute or executive order (see, e.g.
New Hampshire)

- Composition of commissions: see IAALS Principles (attached)

- Commission “best practices”: see report of Chamber Institute for Legal Reform
(Oct. 2009)(attached)

- Code of conduct for commissions: see AJS and ABA recommendations (attached)

- Gubernatorial appointment: commission submits list of proposed judges (3-5
names) to governor, who has specified period of time to choose one name from
list. (There are three states — CA, Maine, N.J.; in Maine and N.J., governor’'s
nominee must be confirmed by state senate) — where governors have sole
discretion to appoint judges).

Retention elections

- Take place within (e.g.) two or four years of judicial appointment, or at conclusion
of term of office.

- Incumbent’s name is placed on ballot and voters are asked to cast a “yes” or “no”
vote as to whether that judge should remain on bench for another term.

- If voters choose not to retain judge, the seat is declared vacant and a new judge is
appointed using the merit selection process.

- Some states have created judicial performance evaluations. ABA has published
“Guidelines for the Evaluation of Judicial Performance” (at www.abanet.org), as
has the AJS (“Model Judicial Selection Provisions,” www.ajs.org). Performance
evaluations sometime administered by an independent commission, created for
that purpose and accountable to state highest court. Commissions include both
lawyers and lay members. State and local bar associations may also conduct polls.

/.
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QUALITY JUDGES
INITIATIVE

Goals and Principles for Judicial Nominating Commissions

Goals: ‘
¢ Creating a climate that encourages highly qualified applicants to apply.

¢ Providing the appointing authority with a pool of highly qualified applicants.
¢ Assuring that highly qualified individuals are appointed to the bench.
e Fostering public confidence in the nominating process and in the judiciary.

® Securing support for the nominating process and the judiciary from the other two
branches.

Principles:
» The nominating commission should be constitutionally based.

¢ The commission should be balanced—politically, ideologically, and demographically.
Racial/ethnic, gender, and geographic diversity among commission members should be
encouraged, if not required.

¢ Commission members should be selected by multiple appointing authorities, and the
process of applying to serve on the commission should be open to the public.
o With multiple appointing authorities, it is less likely that a majority of commission
members will be appointed by a single entity, thus further enhancing the public’s
confidence in the commission’s independence.

¢ Judges should not have an unduly influential role on the commission.
o Because of the relevance of their experience, judges can make an invaluable
contribution to the commission’s work. At the same time, it is important that the
commission be viewed as independent of other entities, including the judiciary, in

INSTITUTE for the ADVANCEMENT UNIVERSITY OF
of the AMERICAN LEGAL SYSTEM .] DENVER
Page 1 of 2
IAALS - http://iaals.du.edu

/3.
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PROMOTING “MERIT” in

the U {}hambmiilsnthforlﬁgai,Reform, QOcrober 2009
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X should be a credrble, dehberatrve, ‘
:Credrblbty is crucral The cornporrents of crechbrbty consrst of a |

* The governor should make the appointments to the Commission
with the advice and consent of the state senate. In makrng

appointments to the Comrmssron, the governor, the senate and

the state bar should endeavor to see that geographrc d1str1but10n L o0 il

and demograpl'nc drversrty are achreved (AZ)

. The Comrmssron should be comprrsed of ertber 12 or15 -

members two-thirds of them non—lawyers The chiefj justice of
the state supreme court should also be a member (that is, a 13th
or 16th member), serving as chair but voting only to break a tie.
The Cornmrssron should be br—partrsan no more than half (or
half plus one) of erther the lawyer members or the non-lawyer

members being of the same party Members other than the chief

_ _}ustrce should serve staggered four—year terms. (AZ)

. B, A_ll resources necessary to: carrymg out the Comrmssrons ofﬁcral -

dutres should be provrded, mcludrng staE equrpment and materrals,;i

and orientation and continuirig ed_ucanon of members. (AJS)

C O’\/IM LNTARY The orrgmal purpose of usmg ac ‘mrmssron— ‘ ;

' 3":__ based merrt selectron sys

_ ~part13an body (A) v

; process for appozntmg commrssroners that 1s above pohtlcal
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SEVIEN

CODE of CONDUCT for
L ¢ COMMISSIONERS

The Commission should have written ethical and procedural
rules. A copy of the rules should be given to all judicial applicants
and made available to the public. (AJS)

T T T T
Having Commission members take an oath of office should be LI TR __ll Y
considered. (AJS) LTI

Commission members, or “commissioners,” should disclose to I ]

the Commission all current or past personal and business HENN ] 1 ET

i

relationships with a prospective applicant. In addition to LT
disclosure, commissioners should recuse themselves from the

room during discussions concerning any applicant who is their

current business or law partner, and any applicants whom the
commissioners believe they are incapable of considering

impartially. They should refrain from voting on any such

applicants. (MA)

A Commission should not act unless a quorum exists. (AJS)

After the Commission transmits to the governor the names of
the applicants it is nominating, no commissioner should attempt,
directly or indirectly, to influence the decision of the governor or
the governor's advisory staff, (MA)



s Jf“”ﬂl T LD o

( QAOq‘B paqr.ros:Jp éU ) SIAG.Id 9{{1 }o 1-31 gs P9 JUQUJ:QI mt ':mqi s

LITOTH




EDUCATION of
¢ COMMISSIONERS

Upon becoming a member of the Commission, each new
member should receive a formal orientation to include Wntten

and oral briefings.

* Every two or three years, there should be an educational program
for commissioners in which the mission of the Commission and

its policies and procedures are thoroughly reviewed.

LOE\’IJ\EEN lARY It 15 1mportant that cornmlssmners have the
0pportun1ty per1od1ca]ly to step back from the1r work to assess :

i -'What the ' "are domg and hew they are domg 1t (A]S) f? Bt
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ELEVEN

[ TRANSPARENCY and
V ¢« PUBLIC PARTICIPATION

An open process is essential. The Commission should hold at least
two public meetings to consider applicants for any vacancy. At the
first of these meetings, the Commission should select a group of
applicants to interview, and at the second meeting it should conduct
interviews. The Commission should invite public comment about the

applicants, either positive or negative, at the beginning of each

session. The public should be welcome to remain and observe both M T
the applicant interviews and the discussion of the applicants by and ANENRE
Commission members. The portion of the meeting at which the (T

Commission votes for those applicants whose names will be sent to

VI T3
the governor should also be open to the public. (AZ)

¢ Information provided to the Commission by applicants or third
parties should be available to the public as appropriate.

*  All applications for a judicial vacancy should be posted on the
court’s website, (AZ)

* Although the Commission may go into executive session to
promote “open and frank discussion,” two-thirds of the
Commission members should be required to vote in favor of

holding an executive session. (AZ)

LO‘\TM l* \ ARX‘ &, Jud1c1a1 branch is one of three co equal

branches of governmént and hearmgs should be open and

A3
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QUALITY JUDGES
INITIATIVE

Model Provisions for
Selecting Judges in a Commission-Based Appointment Process

Article 1 - Selection of Judges

Section 1 — Judicial Nominating Commission

Part 1. Commission established — composition, eligibility and restrictions, terms, vacancies.

A. There is hereby established a judicial nominating commission to select the best qualified
persons to fill vacancies in the office of a justice or judge in courts of record of this state. The
commission shall consist of [the chief justice, or his or her designee, who shall act as chairman
and shall have no vote except in the event of a tie], [__] attorney members, who shall be
appointed by [__]in a manner prescribed by law, and [__] non-attorney members who shall be
appointed by [__] in a manner prescribed by law. The appointing authority shall endeavor to
appoint commissioners who reflect the diversity of the population of this state. No more than
one half of the persons appointed by each appointing authority shall be members of the same
political party.

B. No member of the commission shall be permitted to do any of the following:

(1) serve at the same time as a member of more than one judicial nominating commission;

(2) serve at the same time as a member of any judicial nominating commission of this state and
any judicial discipline commission of this state;

(3) hold any elective or appointive state, federal, or political office while serving on the judicial
nominating commmission; or

(4) be appointed to any judicial office of this state for [__] years after the day on which his or
her term on the judicial nominating commission expires.

C. The term of each member shall begin on January 1 of [year], except for any member
appointed to fill a vacancy.

INSTITUTE jorthe ADVANCEMENT
of the AMERICAN LEGAL SYSTEM
Page 1 of 6
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(L) commitment to serving the public and his/her community;

(3) To make final decisions on nominees in an impartial and objective manner without regard to
gender, race, ethnicity, religion, sexual orientation, or political affiliation; and

(4) To vote in a public hearing on final decisions regarding a list of nominees for the governor.

B. Subject to approval by the [name of state] supreme court, the commission may promulgate
rules and procedures necessary to implement and effectuate the provisions of this section 1
and section 3 of this article. Prior to the final promulgation of any such rule, the commission
shall post a notice of the proposed rule, allow for a period for public comment, and give the
public a full and fair opportunity at a public hearing to address the commission concerning the
proposed rule.

Part 3. Attorney members, restrictions.

A. Persons appointed as attorney members of any nominating commission of the state of
[name of state] shall be qualified electors of this state, and shall have been licensed and in good
standing to practice law in this state for not less than five years. Former justices and judges may
be appointed as attorney members, except that a former justice or judge may not be assigned
or appointed to perform judicial duties while serving on the commission. Justices and judges
actively performing judicial [duties] / [duties, except the Chief Justice appointed as ex officio
chair of the commission,] shall not be appointed to any nominating commission of this state.

B. For persons appointed as attorneys to any nominating commission of this state:
(1) not more than [__] persons shall be members of the same political party; and
(2) not more than [__] persons shall be residents of any one county.

Part 4. Non-attorney members, restrictions.

A. Persons appointed as non-attorney members of any nominating commission of the state of
[name of state] shall be qualified electors of this state for not less than five years, and shall not
be judges or retired judges or admitted to practice law in any state or jurisdiction.

B. For persons appointed as non-attorneys to any nominating commission of this state:
{1) not more than [__] persons shall be members of the same political party; and
(2) not more than [__] persons shall be residents of any one county.

Part 5. Transparency, confidentiality.

A. All commission meetings shall be open to the public. In addition, the following shall be open
for public inspection and posted on the internet website of the [commission] / [judicial branch]:
(1) names of applicants for a judicial vacancy;

(2) applications of candidates for a judicial vacancy, including application forms, resumes and
other documents submitted to the commission in support of applications;

Page 3 of 6
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[constitutional or statutory citation] for all expenses incurred in carrying out their official duties,
upon approval of claims by the chair of the commission.

Section 2 - Office of Judicial Nomination

Part 1. Office created.

A. [insert desired language establishing office based on what branch of government, if any, will
oversee the commission] Subject to the supervision of the commission established in section 1
of this article, the office shall:

(1) provide all resources necessary to carry out the duties of the commission, including staff,
equipment, and materials;

(2) train members of the commission;

(3) collect and disseminate information about judicial applicants; and

(4) complete other duties as assigned by the commission.

B. All expenses of the office shall be paid from the [specify fund name] established in
[constitutional or statutory citation].

Section 3 — Nominees for Judicial Vacancies

Part 1. Judicial nominees, public notice, restrictions.

A. The commission created in section 1 of this article shall submit to the governor and the
public the names of [__] / [not less than __ ]/ [not more than __] persons best qualified to fill a
vacancy in the office of a justice or judge of any court of record of this state. If the commission
does not, within [__] days after such vacancy occurs, submit the names of nominees as
hereinabove provided, the [name of appointing authority] shall have the power to appoint
any qualified person to fill such vacancy at any time thereafter prior to the time the names of
the nominees to fill such vacancy are submitted to the governor as hereinabove provided. The
commission shall notify the public of the names of nominees by press release and prominent
posting on the website of the commission or, if no such website exists, the website of the
judicial branch of this state.

B. Each nominee shall have been a resident of the counties or county in which that
vacancy exists for at least one year prior to nomination, in addition to possessing the other
qualifications required in [constitutional or statutory citation].

Section 4 — Gubernatorial Appointment

Part 1. Appointments for judicial vacancies, initial terms.

A. To fill a vacancy in the office of a justice or judge of any court of record of this state, the
governor shall appoint on the basis of qualifications and life experience without regard to
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