OHI10 CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION

OHI10 CONSTITUTION
ARTICLE |, SECTION 4

BEARING ARMS; STANDING ARMIES; MILITARY POWER

The Ohio Constitutional Modernization Commission issues this report and recommendation
regarding Article I, Section 4 of the Ohio Constitution concerning the right to bear arms, the
prohibition against maintaining standing armies during peacetime, and the subordination of the
military to the civil power. The Commission issues this report pursuant to Rule 10.3 of the Ohio
Constitutional Modernization Commission’s Rules of Procedure and Conduct.

Recommendation

The Commission recommends that no change be made to Article I, Section 4 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article I, Section 4 reads as follows:

The people have the right to bear arms for their defense and security; but standing
armies, in time of peace, are dangerous to liberty, and shall not be kept up; and
the military shall be in strict subordination to the civil power.

The Bill of Rights as set forth in Article | is a declaration of rights and liberties similar to those
contained in the United States Constitution.

This provision of the Ohio Constitution is original to the 1851 constitution, although Article
V111, Section 20 of the 1802 constitution contained a prior version providing “[t]hat the people
have a right to bear arms for the defense of themselves and the State; and as standing armies in
time of peace are dangerous to liberty, they shall not be kept up: and that the military shall be
kept under strict subordination to the civil power.”

The Ohio Supreme Court analyzed this provision as follows:



The language of Section 4, Article | of the Ohio Constitution is clear. This
provision is divided by two semicolons, coordinating three independent clauses.
Rather than focusing merely on the preservation of a militia, as provided by the
Second Amendment, the people of Ohio chose to go even further. Section 4,
Article | not only suggests a preference for a militia over a standing army, and the
deterrence of governmental oppression, it adds a third protection and secures to
every person a fundamental individual right to bear arms for “their defense and
security ***” (Emphasis added.) This clause was obviously implemented to
allow a person to possess certain firearms for defense of self and property.
Accord State v. Hogan (1900), 63 Ohio St. 202, 218-19, 58 N.E. 572, 575.

Arnold v. City of Cleveland, 67 Ohio St.3d 35, 43, 616 N.E.2d 163, 169 (1993).

In District of Columbia v. Heller, 554 U.S. 570 (2008), the United States Supreme Court
construed the Second Amendment to the United States Constitution as providing an individual
right to bear arms.

During the pre-Heller period, the Ohio Supreme Court interpreted the Ohio provision as
conferring a greater right in the individual to possess firearms for self-protection than that
afforded by the U.S. Constitution.> Significantly, the Court in Arnold clarified at paragraph one
of its syllabus that the Ohio Constitution was a document of independent force that could provide
greater protections than its federal counterpart:

The Ohio Constitution is a document of independent force. In the areas of
individual rights and civil liberties, the United States Constitution, where
applicable to the states, provides a floor below which state court decisions may
not fall. As long as state courts provide at least as much protection as the United
States Supreme Court has provided in its interpretation of the federal Bill of
Rights, state courts are unrestricted in according greater civil liberties and
protections to individuals and groups.

Amendments, Proposed Amendments, and Other Review

Article 1, Section 4 has not been amended since its adoption as part of the 1851 Ohio
Constitution.

In the 1970s, the Ohio Constitutional Revision Commission noted the differences between the
1802 provision, which granted the right to bear arms to individuals both for self-protection and
for protection of the state, and the 1851 provision, which only indicated the right to bear arms for
self-defense and security. The 1970s Commission attributed the difference to the notion of the
“citizen-soldier” that was prevalent in the early days of Ohio statehood. The 1970s Commission
observed, however, that it was impossible to know if this change was significant because there
was no record of a debate on the issue.®

The Ohio Constitutional Revision Commission recommended no change in this section.
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Litigation Involving the Provision

Article 1, Section 4 has been the subject of litigation involving the regulation of the sale and
ownership of assault weapons, see Arnold, supra, and the individual’s ability to carry a firecarm
in a public place. See Klein v. Leis, 99 Ohio St.3d 537, 2003-Ohio-4779, 795 N.E.2d 633. The
Ohio Supreme Court has ruled that, while fundamental, the right to bear arms is not absolute, and
reasonably4may be restricted in the interests of the health, safety, morals, or general welfare of
the public.

Issues concerning the right to bear arms under Article I, Section 4 also have arisen in the context
of disputes concerning the scope of the home rule power under Article XVI1II, Section 3, and the
Ohio Supreme Court generally has deferred to state legislation. See City of Cleveland v. State,
128 Ohio St.3d 135, 2010-Ohio-6318, 942 N.E.2d 370 (R.C. 9.68 is a general law that displaces
municipal firearm ordinances, is part of a comprehensive statewide legislative enactment and
applies uniformly across the state; therefore it does not unconstitutionally infringe municipal
home rule authority); Ohioans for Concealed Carry, Inc. v. City of Clyde, 120 Ohio St.3d 96,
2008-0Ohio-4605, 896 N.E.2d 967 (addressing the relationship between Ohio’s concealed carry
statutes, R.C. 2923.126 and R.C. 9.68, and Article XVIII, Section 3, and concluding that a city
ordinance prohibiting firearms in municipal parks conflicted with a statewide comprehensive
legislative enactment and thus was not enforceable). But see City of Cincinnati v. Baskin, 112
Ohio St.3d 279, 2006-Ohio-6422, 859 N.E.2d 514 (upholding city ordinance that prohibited the
possession of semi-automatic rifles with a capacity of more than ten rounds, finding no conflict
with state statutes that prohibited possession of semi-automatic firearm capable of firing more
than thirty-one cartridges without reloading).

Presentations and Resources Considered

There were no presentations to the Bill of Rights and Voting Committee on this provision.
However, in considering Article 1, Section 4, the committee reviewed a fifty-state survey of
similar provisions that indicated nearly every state constitution protects the individual’s right to
bear arms, with some, like Ohio’s, recognizing that the military is subordinate to the civil power.

Action by the Bill of Rights and Voting Committee

After formal consideration by the Bill of Rights and Voting Committee on December 11, 2014,
and February 12, 2015, the committee voted unanimously to adopt a report and recommendation
recommending that Article I, Section 4 be retained in its current form on February 12, 2015.

Presentation to the Commission
On April 9, 2015, on behalf of the Bill of Rights and Voting Committee, committee Chair

Richard Saphire appeared before the Commission to present the committee’s report and
recommendation, by which it recommended retention of Article I, Section 4. Chair Saphire
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explained the history and purpose of the provision, indicating that the committee had determined
that it would be appropriate to retain Article I, Section 4 in its current form.

Action by the Commission

At the Commission meeting held June 11, 2015, Sen. Larry Obhof moved to adopt the report and
recommendation for Article I, Section 4, a motion that was seconded by Dennis Mulvihill. A
roll call vote was taken, and the motion passed by a unanimous affirmative vote of 22 members
of the Commission.

Conclusion

The Ohio Constitutional Modernization Commission concludes that Article I, Section 4 should
be retained in its current form.

Date Adopted
After formal consideration by the Ohio Constitutional Modernization Commission on April 9,

2015, and June 11, 2015, the Commission voted to adopt this report and recommendation on
June 11, 2015.

/s/ Charleta B. Tavares /s/ Ron Amstutz
Senator Charleta B. Tavares, Co-Chair Representative Ron Amstutz, Co-Chair
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