To: Ohio Constitutional Modernization Commission
Judicial Branch and Administration of Justice Committee

From: Morris J. Murray, Defiance County Prosecuting Attorney
And on Behalf of the Ohio Prosecuting Attorney Association

Date: December 10, 2015

Members of the Committee:

Thank you for giving me the opportunity to speak with you today about the Grand
Jury process in Ohio. | address you today both as an individual Prosecutor and on
behalf of the Ohio Prosecuting Attorney Association. | am the Elected Prosecuting
Attorney in Defiance County. | have served in law enforcement since 1980,

originally as a police officer and since 1985 as a prosecutor in Defiance County.

In spite of various claims and negative media attention to Grand Jury proceedings,
growing out of high profile, emotionally and politically charged cases, Ohio’s
Prosecutors firmly believe the Grand Jury process is an absolutely critical

component to the fair and efficient administration of justice.

Frankly, I could find no better way to describe and defend the current process than
by referring to what Judges in Ohio tell new Grand Jurors. Arguably the most
articulate and comprehensive explanation of Grand Jury is found in those detailed

instructions given to Jurors upon being sworn in for service.

Please allow me to quote from portions of these instructions:



You have been sworn this morning as the Grand Jury of this county for
the ensuing term of court. Your function will be to hear testimony and to
determine whether persons suspected of crime should or should not be placed
on trial. The court will instruct you concerning your duties. It is mandatory
that you follow these instructions.

The grand jury is an ancient and honored institution. Its existence is
firmly embedded in the system of Anglo-Saxon justice. The Constitution
guarantees that no person be placed on trial for a felony unless he/she has been
indicted by a grand jury. This provision is a barrier against unjust prosecution.
The grand jury not only brings to trial persons accused of crime, but also
protects persons from unfounded accusations.

Your oath contains important principles that govern you in your
deliberations. The oath is your promise that you will keep secret everything that
takes place in the grand jury room. You may not reveal the subjects discussed or
the identity of those who appeared before you. This duty exists during the time of
your service and continues forever afterwards. This is the only part of the
judicial procedure where absolute secrecy is required.

The purpose of secrecy is two-fold: First, accusations may
be brought before you which you find unfounded. If publicity were given to the

fact that the grand jury investigated a person, his or her reputation might be



ruined, even though he/she is innocent. The second reason for secrecy is that if
anyone, charged with a crime, learns of your investigation, he/she has an
opportunity to escape and to defeat the process of criminal justice.

Secrecy demands that you do not communicate to anyone what has been
said, done or seen in the grand jury room unless you are ordered by a judge in
open court to reveal it.

No one may be charged with a capital or otherwise infamous crime except
upon an indictment by the grand jury. An indictment is a formal, written
accusation of a crime against one or more persons, approved by the grand jury.
Your duty is to allow or to deny the issuance of an indictment. There are 9
members on the grand jury and 7 members must agree before you can approve
an indictment.

You will hear only one side of a case. It is not your duty to decide the guilt
or innocence of the accused. It is your duty to determine whether there is
sufficient evidence or probable cause to require an accused to stand trial. If the
evidence fails to establish a probability of guilt you must refuse to return a true
bill.

No public purpose would be served by indicting a person when it appears
to you that the evidence is not sufficient to sustain

a conviction. Unjust or unfounded indictments should not be returned against



anyone. On the other hand, it is equally important that indictments be returned
against those who, upon the evidence, appear to be probably guilty of criminal
acts.

You must be fair and just in your deliberations to the best of your ability
and understanding. Your oath requires that you do not indict any person
through malice, hatred, or ill will; nor will you fail to indict any person through
fear, favor, regard, reward or hope of reward. You must be guided by an
impartial spirit, free from personal, social, racial, religious or political bias or
feeling.

You are cautioned that rumor and hearsay testimony are unreliable. They
should be disregarded. Note that no person may be compelled to be a witness
against himself. A witness who testifies about his/her own participation in crime
must first be advised in your presence of his/her constitutional rights by the pro-
secuting attorney before you may accept such evidence.

The prosecuting attorney is by law the representative of the State of Ohio
in all criminal prosecutions. It is his duty to be present with the grand jury to
present the evidence, to examine the witnesses and to give advice upon any
matter of law which may be raised. You are, however, the sole judges of the
facts. Neither the prosecuting attorney nor any of his assistants may influence

you in your decision as to whether an indictment will be approved. In addition to



the prosecuting attorney and the witnesses there will be present in the grand jury
room a shorthand reporter who will record the testimony of the witnesses.

After the testimony is taken and while you are discussing what action you will take,
the prosecutor, his assistants and the court reporter will withdraw from your jury room.
They are not permitted to be present during your deliberations or when a ballot is taken
and they may not influence your decision upon any question of fact.

Although you have power to investigate any crime committed in this county under
the laws of the state of Ohio, you are not a general inquiring body. You have neither the
duty, nor the privilege, of inquiring into subjects which the desire of one of your members
or current public feeling of the moment may dictate, unless it is related to crime. In the
field of crime your authority for investigation is almost unlimited. It must, however, be
directed by honest and conscientious motives to determine if a person or persons should

be charged with a specific crime.

Ladies and Gentlemen, Grand Jurors take these instructions to heart. Prosecutors
utilize the process for the purposes for which it is intended. Investigations on
felony crimes are conducted by Law Enforcement Agencies and are submitted to
Prosecutors for review. Prosecutors then review reports, statements and all
available evidence, consider laws and exercise initial discretion in deciding if

probable cause appears to exist. This happens before a Grand Jury considers the



case. Some reasonable prosecutorial discretion is certainly contemplated by law
and is an important part of the process. Prosecutors have a sworn duty to seek
justice, which may mean pursuing vigorous prosecution of an accused, or it may
mean determining that a case should not be pursued. After this initial screening by
prosecutors, a determination is made that a case should go before a Grand Jury.
Please keep in mind, Prosecutors do not seek to indict innocent people and do not
pursue cases where it is clear from the outset probable cause is lacking. On the
other hand, if the independent citizens serving on a Grand Jury determine a True
Bill should be returned, a Prosecutor is obligated to pursue even the sometimes

difficult or controversial cases.

It is also important to understand that the confidentiality of this process is essential
to the effective administration of justice. The instructions explain this, but to
reiterate, protecting all parties involved, including crime victims, witnesses and

law enforcement, as well as those not indicted, is absolutely necessary.

While some high profile cases can create a misperception about how prosecutors or
Grand Juries perform these duties, the truth is, the process works well and as
intended. It is further worth noting that while statistics are kept on indictments

returned and convictions, as you can understand, claims of criminal conduct may



not be true or may not be provable. The proper function of prosecutors and Grand
Juries allow false or unreliable accusations or otherwise bad cases to get some
review but, when appropriate, to be closed out while protecting the privacy of
those involved, again highlighting the importance of Grand Jury confidentiality.
Sometimes as lawyers, judges or legislators, we spend a great deal of time trying to
figure out what is wrong or to fix things. We urge you to consider that the Grand
Jury process is not broken, it works well and accomplishes the lofty objectives set
forth in those instructions.

Thank You

Morris J. Murray

Prosecuting Attorney
Defiance County, Ohio



